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IN THE 


United States Court of Appeals | 

DISTRICT OF COLUMBIA. 


Nos. 8937, 8940, 8941 and 8942. 


(Consolidated for Argument). 


Fred R. Reeves. John H. Bradley, William L. Driscoll 
and Lynwood C. Fritter, Appellants, 

v. 

Chester Bowles, Administrator, Office of Price j 
Administration, Appellee. 


Special Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is a special appeal allowed by this Court under 
Section 17-101, D. C. Code 1940, from an interlocutory order 
entered in the District Court of the United States for the 
District of Columbia overruling a motion by the defendants 
(appellants) to dismiss the actions. j 
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Individual complaints were filed in the Court below by 
the appellee against a number of taxicab owners situated 
similarly to the appellants and by stipulations duly entered 
into in the lower Court it is understood and agreed that the 
decision of this Court in the four cases in which petitions 
for special appeals were filed, and which are now' consoli¬ 
dated herein for argument, shall be controlling in all of the 
cases so filed in the lower Court. 

The interlocutory order below' was entered January 8, 
1945 (App. 8). Notices of intention to apply for the 
allowance of special appeals w'ere filed in the District Court 
of the United States for the District of Columbia on January 
12, 1945 (App. 10). Petitions for special appeals w'ere 
duly filed and the special appeals were allowed March 2, 
1945 (App. 10). 


STATEMENT OF CASE. 

These suits are complaints for injunction and treble 
damages under the provisions of Emergency Price Control 
Act of 1942, Chapter 26, 56 Stat. 23; U. S. Code, Title 50 
App, Section 901 et seq, hied by Chester Bow’les, Admin¬ 
istrator, Office of Price Administration, against a number 
of ow’iiers of taxicabs, alleging in substance that all of the 
defendants (appellants) w’ere owners of taxicabs which they 
rented to cab drivers at a certain sum of money per day or 
other convenient periods of time, for the use of cab drivers 
in their trade or business of transporting passengers for 
hire in the District of Columbia; that pursuant to the Emer¬ 
gency Price Control Act of 1942 the appellee had more 
than one year prior to the filing of the suits, issued regula¬ 
tions establishing, among other things, the rental rate or 
charges for taxicabs to drivers for use in their trade or 
business; and that the defendants (appellants), had violated 
the Emergency Price Control Act of 1942, as amended, and 
the regulations pursuant thereto (1) in that they had failed 
and neglected to prepare and keep for examination by any 
person during ordinary business hours a statement showing 
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their maximum rates or charges for such rental of taxicabs, 
and (2) since August 1,1943, they had rented taxicabs to cab 
drivers for use in the course of the drivers’ trade or business 
at prices in excess of defendants’ (appellants’) lawful ceil¬ 
ing prices. While some of the cases involved less, in most 
of them the plaintiff (appellee) averred on information 
and belief that the over-charges amounted to $5,000 and 
asked for a judgment for treble damages in the srim of 
$15,000 and an injunction pendente life requiring arid di¬ 
recting the defendants (appellants) to immediately prepare 
and keep for examination by any person during ordinary 
business hours, a complete statement of the lawful maximum 
rates or charges for the rental of such taxicabs and to sub¬ 
mit a copy immediately upon completion thereof to the 
Price Specialist of the Office of Price Administration ijn the 
District of Columbia and likewise praying that the defen¬ 
dants (appellants) be restrained from or offering to, rent 
taxicabs at rates or charges in excess of the various defen¬ 
dants’ (appellants’) lawful maximum rates or charges as 
established by the regulations (App. 2, 11, 14, 19). 

The defendants (appellants) filed motions to dismiss 
the complaints and argued below that the Act and regula¬ 
tions did not apply to them; that they were engaged iri the 
business of a public utility and a common carrier within the 
District of Columbia and were expressly exempted frohi the 
provisions of the Emergency Price Control Act of 1942 and 
that the Public Utilities Commission of the District of Co¬ 
lumbia is the duly constituted legal agency or authority 
having regulatory jurisdiction over the business and ,rates 
of the defendant (appellants) (App. 6,13,16, 21). 

The Court below, after argument by counsel, wrpte a 
memorandum opinion denying the motions to dismiss (App. 
7). Thereafter an Order was entered overruling the 
motions of the defendants (appellants) (App. 8), from 
which Order the Special Appeals were allowed (App. 10). 

j 

i 

j 
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STATUTES AND REGULATIONS.. 

The statutes and regulations involved are set forth in 
the Appendix to this brief. 

STATEMENT OF POINTS. 

(1) The business of the defendants (appellants) is not 
under the jurisdiction of the Office of Price Administration 
because the defendants (appellants) are engaged in the 
business of a public utility and common carrier in the Dis¬ 
trict of Columbia and their business is subject to the exclu¬ 
sive regulation, control and supervision of the Public Utili¬ 
ties Commission of the District of Columbia and the plaintiff 
(appellee) has no authority under the Price Control Act 
and the regulations promulgated thereunder to fix rates 
which the defendants (appellants) charge to cab drivers. 

(2) The regulations passed pursuant to the Emergency 
Price Control Act of 1942 do not apply to the business in 
which the defendants (appellants) are engaged. 

SUMMARY OF ARGUMENT. 

(1) The Emergency Price Control Act expressly excludes 
from the Administrator, Office of Price Administration, the 
power to regulate rates charged by any common carrier or 
other public utility and it is clear under the applicable 
judicial precedents the business of the defendants (appel¬ 
lants) and all aspects of the same are that of a common 
carrier and public utility and accordingly under the juris¬ 
diction and supervision of the Public Utilities Commisson 
of the District of Columbia. 

(2) The regulations passed under provisions of the Price 
Control Act and upon which the plaintiff (appellee) based 
his case below, do not apply either expressly or by implica¬ 
tion to the fixing of rates that may be charged by owners 
of taxicabs to drivers of such cabs who use such vehicles 
in transporting members of the general public for hire. 



ARGUMENT. 

1 . 


The Public Utilities Commission and Not the Office of Price 
Administration, Has Jurisdiction Over the Rental of 
Taxicabs in the District of Columbia. 

i 

In the case of Terminal Taxicab Company v. Kutz, 241 
U. S. 252, 60 Law Ed. 984, the Supreme Court of the United 
States had definitely before it the question as to whether 
the taxicabs operated by the Terminal Taxicab Company in 
the District of Columbia constituted common carriers under 
the provisions of the Act of March 4, 1913, 37 Stat. at L. 
938, 974. That was a suit to restrain the Public Utilities 
Commission of the District of Columbia from exercising 
jurisdiction over the taxicab company. The company con¬ 
tended that it was not a common carrier and had the right 
to run its business on the same principle as a private livery 
business. 

The Supreme Court examined the question very carefully 
and in determining that the business of the company was 
that of a common carrier and a public utility and therefore, 
under the jurisdiction of the Public Utilities Commission, 
used the following language: 

“The plaintiff’s taxicabs, when employed as above 
stated (are) a public utility by ancient usage and un¬ 
derstanding (Munn v. Illinois, 94 U. S. 113, 125, 24 L. 
Ed. 77, 84) as well as common carriers by the manifest 
meaning of the Act. The plaintiff is ‘an agency’ for 
public use for the convenience of persons, etc.;; and 
nonetheless that it only conveys one group of customers 
in one vehicle.” 

When the same case was before this Court then entitled 
Terminal Taxicab Company v. Harding , 43 App. D. CJ 120 
at 123-124, this Court used the following pertinent language: 

“We think the company is a common carrier within the 
scope, intent and meaning of the public utilities act. 
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Its business is public, and not private, and that business 
should be and is subject to reasonable regulation for the 
benefit of the public. ” 

How completely the Act of March 4, 1931 creating 
the Public Utilities Commission covers every possible ac¬ 
tivity of a common carrier, after defining the meaning of 
“common carrier”, is obvious by a consideration of the 
various provisions of that Act as set forth in the appendix 
to this brief. 

Particular reference is at this time made to Section 111 
of Title 43 of the D. C. Code of 1940, under which Title the 
Public Utilities Act is set forth. This particular section in 
defining the term “common carrier” says: 

“The term common carrier * * * includes * * * everv 

•/ 

corporation * * * partnership and person * * * owning, 
operating, controlling or managing any agency or agen¬ 
cies for public use for the conveyance of persons * * # 
within the District of Columbia for hire * * *.” 

And again in Section 103 of Title 43 D. C. Code of 1940, 
we find: 

“The term public utility * # * shall mean and embrace 
every * # * common carrier * * # .” 

A further reference to the other sections of the same Act 
as set forth in the appendix demonstrates that the owmer 
of a taxicab when renting it must rent it in his capacity as 
a common carrier, because the cab is of no use to a driver 
if he cannot pick up fares for hire and he cannot do this 
unless the owner holds a Public Utilities Commission license, 
Vrhich license makes the owner a common carrier in the 
District of Columbia. 

The position of the appellee, as we understand it, is that 
a taxicab is a common carrier for most purposes but loses its 
characterization as such when it is rented by the owner to 
a driver although admittedly the driver is to use it as a 
public vehicle and admittedly can only use it as such when 
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the owner of it holds a common carriers’ license from the 
Public Utilities Commission. 

Indeed, as we pointed out in the argument in the Court 
below, the Public Utilities Commission on April 25, 1942, 
cognizant of the fact that they had exclusive jurisdiction 
over taxicabs as common carriers and as public utilities 
ordered an investigation into the practices relating to: i 

“(a) Contracts, agreements or understandings cover¬ 
ing the rentals and sales of taxicabs for companies and 
associations or their subsidiaries to drivers, operators, 
members or leasees during the period from January 1, 
1941 to date.” (Brief 18). 

A copy of this order of investigation was considered by 
the Court before it rendered its opinion below and it 're¬ 
ferred to same when it used the language in its opinion “but 
there is no evidence that the Public Utilities Commission of 
the District of Columbia has ever taken into consideration 
such rental or hire charges in fixing the rates for comipon 
carriage”. (App. 7). j 

The Court below held that both cab owners and hirer; or 
driver are common carriers and therefore public utilities 
under District law. Further, however, the Court held that 
there was no evidence that the Public Utilities Commission 
of the District of Columbia had ever taken into considera¬ 
tion rental or hire charges in fixing rates for common 
carriage, and hence that part of the activity is subject to no 
regulation whatsoever, and the owner is free to exact as 
much as the traffic "will bear. This very question, among 
others, was the subject of the Order of Investigation issued 
by the Public Utilities Commission above referred I to 
(Brief 18). Clearly the Commission has the authority 
to supervise and to control all phases of the taxicab busi¬ 
ness in the District of Columbia, including rates, fares, 
number and kind of taxicabs, conditions under which they 
may operate, zoning and other pertinent and necessarc 
phases of that business. It is begging the question to say 
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That the Commission does not have jurisdiction merely be¬ 
cause it has not actually fixed and established the rates of 
hire or rental. The fact is, the Commission does have juris¬ 
diction, it having issued an Order of Investigation and ap¬ 
parently found no reason for establishing rental or hire 
'rates, as such rates as are in existence were not found to be 
unlawful or contrary to the public interest. The Congress 
clearly exempted common carriers and public utilities from 
control by the Office of Price Administration. It would in¬ 
deed be a strained interpretation and construction of the 
Act to hold that it does not apply to common carriers and 
public utilities, but that it docs apply to particular phases 
of that business. No such result was within the contempla¬ 
tion of the Congress, and we submit that the Court below 
was in error in reading that into the Act which is not there, 
either by language or fair intendment. 

In fact, if the opinion of the Court below is affirmed it 
will result in ousting the Public Utilities Commission for 
all time of jurisdicton over this phase of the taxicab busi¬ 
ness in favor of vesting jurisdiction in a temporary Federal 
War Emergency Agency. 

The defendants (appellants) are engaged in the business 
of a public utility and common carrier in the District of 
Columbia and are clearly not under the control or super¬ 
vision of the plaintiff (appellee) because Section 302 (c) of 
the Emergency Price Control Act expressly exempts them 
in the following language: 

“* * * That nothing in this Act shall be construed to 
authorize the regulation of * * * (2) Rates charged by 
any common carrier or other public utility.” 

Davies Warehouse Company v. Boivles, 88 L. Ed. 379, re¬ 
versing Davies Warehouse Company vs. Brown, 137 Fed. 
(2d) 201; and, for an exhaustive and thorough review of the 
authorities see the dissenting opinion of Mr. Justice Vinson 
in the Court below. See also Morris vs. District of Columbia, 
31 A. 2d 652; 71 W.L.R. 566; Stewart vs. District of Colum¬ 
bia, 35 A. 2d 247; 71 W.L.R. 81. 
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We submit that the defendants (appellants) meet all of 
the requirements of a common carrier and public utility: 
(1) They are affected with the public interest (2) They 
bear an intimate connection with and are engaged in; the 
transportation of persons for hire as common carriers.! (3) 
They are bound to obtain licenses to conduct their business. 
(4) They are by statute and regulations supervised, con¬ 
trolled and regulated by the Public Utilities Commission of 
the District of Columbia. (5) Their rates and charges; are 
fixed by the Public Utilities Commission, the rates and 
charges being the same whether driven by the owner of the 
taxicabs, their employees, or those who hire or rent! the 
taxicabs from the owner. And (6) They dedicate their taxi¬ 
cabs to the public utility service as common carriers.; 


During the Period for Which These Suits Were Brought, 
(August 26,1943 to August 25,1944) No O.P.A. Regula¬ 
tion Covered the Rental of Taxicabs. 

No O.P.A. regulations were specified by the appellee in 
his complaints, but in their brief and argument below on 
appellants’ motions to dismiss, counsel for the appellee 
stated that they considered the applicable regulations t:o be 
Maximum Price Regulation 165, as amended, and Revised 
Maximum Price Regulation 165. 

MPR 165, as amended, was superseded by RMPR 165 
on August 1, 1944. Hence, the provisions of the former 
must be considered for 11 months and 5 days of the one-year 
period for which suits have been brought, and the provisions 
of the latter apply to the remaining 25 days of the period. 

Section 1499.101 (c) of MPR 165, as amended, provided 
as follows: 

“(c) Services Covered. This Maximum Price Regu¬ 
lation 165, as amended, shall apply to all rates 1 and 
charges for the following services, except w’hen such 
services are rendered as an employee: * * 


i 

I 
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Subsection 4 of the foregoing, hereinafter sometimes 
called c.(4) of MPR 165, provided, in part, as follows: 

“(4) Automobile vehicles (including but not limited 
to automobiles, buses, motorcycles, semi-trailers, trac¬ 
tors, trailers, and trucks)—lubrication, maintenance, 
painting, rental * * V’ 

Subsection 60 of the same, hereinafter sometimes called 
c.(60) of MPR 165, provided as follows: 

“(60) Transportation equipment —servicing of 
transportation equipment and of merchandise for ship¬ 
ment (including but not limited to cleaning, heating, 
icing, precooling, or ventilating, but not including me¬ 
chanical repairs, remodeling or rebuilding), unless per¬ 
formed by common carriers in their capacity as such.” 
(Amendment No. 28, August 30, 1943, 8 F. R. 12023.) 
Italics supplied). 

Section 1499.116 of the same regulation provided as fol¬ 
lows : 

(a) When used in Maximum Price Regulation No. 165, as 
amended: 

“(17) ‘Service’ shall include any and all of those ser¬ 
vices listed in section 1499.101 (c), * * V’ 

Since “rental” is one of the services listed in that section 
(see subsection (4), supra), it follows that “rental” is one 
of the definitions of “service.” 

RMPR 165, issued July 1, 1944, and effective August 1, 
1944, is the successor to MPR 165. See, for confirmation of 
this, the first paragraph of the preamble to Revised Max¬ 
imum Price Regulation 165, as follows: 

“Maximum Price Regulation No. 165, as amended, ser¬ 
vices, is redesignated Revised Maximum Price Regula¬ 
tion No. 165, (services) and is revised and amended to 
read as follows: * * # .” 

“Service” is directly defined as “rental” in RMPR 165 
(1499.23 (a) (16)) as follows: 
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“ ‘Service’ means * * *. The term includes the rental 
of any commodity if the rental charge is not covered by 
a commodity maximum price regulation and has not 
been exempted from price control. * * (Italics 
supplied). 

! 

It follows, we submit, that if “service” means “rental”, 
then “servicing” means “renting” under the same regu¬ 
lations. This is the keystone to our argument under this 
point. j 

It is clear that neither MPR 165 nor RMPR 165 ex¬ 
pressly covers the rental of a taxicab by the owner to a 
driver. 

However, subsection c.(4) of MPR 165, supra, does em¬ 
brace the rental of automotive vehicles, and a taxicab is an 
automotive vehicle. 

But by reason of Section 302 (c) of the Act, supra, the 
Office of Price Administration is obliged to be sure not to 
regulate rates charged for by a common carrier. 

Therefore, subsection c.(4) of MPR 165, supra, must not 
be construed to embrace the rental of taxicabs if it conflicts 
with section 302 (c) of the Act, supra. But the Court below 
says there is no conflict because the rental transaction be¬ 
tween an owner of a taxicab and its driver is not one in¬ 
volving a public utility or common carrier—that is to, say, 
that that character of the vehicle does not come into play 
until the driver deals with the public in the actual trans¬ 
portation of fares. 

But the Court’s attention is called to subsection c.|(60) 
of MPR 165, supra, and to our contention that “service” 
and “servicing” mean, amongst other things, respectively, 
“rental” and “renting” under MPR 165 and RMPR 165. 
We paraphrase subsection c.(60) of MPR 165 as follows: 

Servicing (renting) of transportation equipment 
(taxicab) is included under this regulation unless per¬ 
formed by a common carrier (owner of cab who holds 
a PUC license to operate a taxicab in the District of 
Columbia) in his capacity as such. 
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The owner of a taxicab must rent it in his capacity as a 
common carrier, because the cab is of no use to a driver 
if he cannot pick up fares for hire, and he cannot do this 
unless the owner holds a PUC license, which license makes 
him (the owner) a common carrier in the District of Co¬ 
lumbia. Consequently, subsection c.(60) of MPR 165 ex¬ 
pressly excludes this transaction from its scope. And, 
having established this, subsection c.(4) of MPR 165 must 
be read also as excluding the rental of a taxicab, since it is 
unreasonable to except it from subsection c.(60) and then 
attempt to include it elsewdiere in the regulation. 

The effect of the foregoing is to establish, we submit, that 
the regulations in question do not cover the rental of a 
taxicab, and this conclusion is consistent with section 302. (c) 
of the Act. 

As w r e stated above, a taxicab is not expressly included in 
these regulations. While we realize that “Ignorance of 
the law’ is no excuse”, does it not require a lively imagina¬ 
tion for a cab owner to look to a “ service ” regulation as 
being the one which is designed to control the amount for 
which he may rent his vehicle? This is made the more evi¬ 
dent by reason of the fact that the Office of Price Adminis¬ 
tration on January 29th of this year, promulgated MPR 571 
(effective February 3, 1945), wdiich expressly mentions the 
rental of taxicabs and expressly supersedes RMPR 165 
(See Section 16 thereof). In a statement released concur¬ 
rently by the appellee of the considerations involved in the 
issuance of this new regulation, it is said, amongst other 
things: 

“* * * Issuance of this separate regulation devoted 
exclusively to this particular subject matter is designed 
to facilitate administrative actions, to promote compli¬ 
ance, and in general to make price control in this field 
more effective than has been feasible under MPR 165— 
Services, w’hich covers a wide field of unrelated ser¬ 
vices.” 
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CONCLUSION. 

I 

For the foregoing reasons it is respectfully submitted that 
appellants’ motions to dismiss should have been granted, 
and the complaints dismissed. 

Respectfully submitted, i 

Ringgold Hart, 

John J. Wilson, 

Attorneys for Appellant , 
John H. Bradley. 

James Shenos, 

Attorney for Appellant , 
William L. Driscolli. 


Leo A. Rover, 

Attorney for Appellant , 
Lynwood C. Fritter. 
Walter M. Bastlan, 

A. K. Shipe, 

Attorneys for Appellant , 
Fred R. Reeves. 
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APPENDIX. 

The pertinent provisions of the District of Columbia 
Code, 1940 Edition, are as follows: 

Title 43: 

Section 103: “The term ‘public utility’ as used in 
Chapters 1-10 of this Title shall mean and embrace 
* * * common carrier * * V’ 

Section 104: “The term ‘service’ is used in Chapters 
1-10 of this Title in its broadest and most inclusive 
sense. 

Section 106: “The word ‘person’ when used in 
Chapters 1-10 of this Title includes an individual and a 
tirm or co-partnership.” 

Section 111: “The term ‘common carrier’ when used 
in Chapters 1-10 of this Title includes * * * persons, 
their lessees, # * * owning, operating, controlling, or 
managing any agency or agencies for public use for the 
conveyance of persons or propertv within the District 
of Columbia for hire. * * *” 

Section 122: “Chapters 1-10 of this Title shall apply 
to the transportation of passengers, # * * from one 
point to another within the District of Columbia, and 
any common carrier performing such service; * # 

Section 301: “Every public utility doing business 
within the District of Columbia is required to furnish 
service and facilities reasonably safe and adequate and 
in all respects just and reasonable. The charge made 
bv anv such public utilitv for anv facility or services 
furnished, or rendered, or to be furnished or rendered, 
shall be reasonable, just and nondiscriminatory. Every 
unjust or unreasonable or discriminatory charge of 
such facility or service is prohibited and is hereby de¬ 
clared unlawful. Every public utility is hereby required 
to obey the lawful orders of the commission created by 
Chapters 1-10 of this Title.” 

Section 408: “Upon its own initiative or upon rea¬ 
sonable complaint made against any public utility that 
any of the rates, tolls, charges, or schedules, or ser¬ 
vices, * # * are in any respect unreasonable, or unjustly 
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discriminatory, * * *, or act whatsoever effecting or 
relating to the conduct of any * * * common carrier 
* * *, the commission may, in its discretion, proceed, 
with or without notice, make such investigation as it 
may deem necessary or convenient * * *.” 

i 

See, also, Sections 411 to 417, inclusive, of Title 43, indi¬ 
cating plenary power in the Public Utilities Commissiqn to 
investigate and prescribe rental charges between owners 
and drivers. 

Title 47. 

i 

Section 2331(a): “Every passenger vehicle for hire 
licensed under this section shall be considered a public 
vehicle.” ; 

Section 2331(d): “Owners of passenger vehicles 
for hire, whether operated from a private establish¬ 
ment or from public space, other than those licensed in 
the two preceding paragraphs, shall pay a license tax 
of $25 per annum for each such vehicle used in; the 
conduct of their business. Stands for such vehicles 
upon public space, adjacent to hotels or otherwise, 
may be established in the manner provided in section 
40-603. The Public Utilities Commission is hereby 
authorized to make and enforce all such reasonable 
and usual police regulations as it may deem necessary 
for the proper conduct, control, and regulation of all 
vehicles described in this and the preceding paragraphs 
and section 47-2333. Licenses issued under this para¬ 
graph shall date from April 1 of each year, but may 
be issued on or after March 15 of such year: Provided, 
however, That all licenses issued for a period prior to 
April 1, 1940, shall expire on March 31, 1940, and; the 
license fee therefor shall be prorated accordingly.”; 

Section 302 (c) of the Emergency Price Control Act of 
1942; U. S. Code 50, App. 942-(c): 

“The term ‘commodity’ means commodities, articles, 
products, and materials (except materials furnished for 
publication by any press association or feature seryice, 
books, magazines, motion pictures, periodicals and 
newspapers, other than as waste or scrap), and it also 
includes services rendered otherwise than as an ;em- 
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ployee in connection with the processing, distribution, 
storage, installation, repair, or negotiation of purchases 
or sales of a commodity, or in connection with the opera¬ 
tion of any service establishment for the servicing of a 
commodity: Provided , That nothing in this Act shall 
be construed to authorize the regulation of (1) com¬ 
pensation paid by an employer to any of his employees, 
or (2) rates charged by any common carrier or other 
public utility, or (3) rates charged by any person en¬ 
gaged in the business of selling or underwriting insur¬ 
ance, or (4) rates charged by any person engaged in 
the business of operating or publishing a newspaper, 
periodical, or magazine, or operating a radio-broad¬ 
casting station, a motion-picture or other theater en¬ 
terprise, or outdoor advertising facilities, or (5) rates 
charged for any professional services.” 

Pertinent Portions of Maximum Price Regulation 165, 

as Amended. 

Section 1499.101 (c) Services Covered. This Maximum 
Price Regulation 165, as amended, shall apply to all rates 
and charges for the following services, except when such 
services are rendered as an employee * * *. 

********* 

(4) Automotive vehicles (including but not limited to 
automobiles, buses, motorcycles, semi-trailers, tractors, 
trailers, and trucks)—lubrication, maintenance, painting, 
rental * * *. 

• *#•••••* 

(60) Transportation equipment— servicing of transpor¬ 
tation equipment and of merchandise for shipment (includ¬ 
ing but not limited to cleaning, heating, icing, precooling, 
or ventilating, but not including mechanical repairs, re¬ 
modeling or rebuilding), unless performed by common car¬ 
riers in their capacity as such. (Amendment Xo. 28, August 
30, 1943, 8 F. R. 12023.) (Italics supplied). 

Section 1499.116 (a). When used in Maximum Price Regu¬ 
lation Xo. 165, as amended: (17) “Service” shall include 

any and all of those services listed in section 1499.101 (c), 

• • # 
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Pertinent Portions of Revised Maximum Price Regulation 

165, Issued July 1 , 1944 and Effective August 1 , 1944: 

Section 1499.23. (a) (16). “Service” means the perform¬ 
ance of an act or series of acts rendered, otherwise than as 
an employee, in connection with the processing, distribution, 
storage, installation, repair or negotiation of purchases or 
sales of a commodity, or in connection with the operation of 
any service establishment for the servicing of a commodity, 
or any incidents of the foregoing. The term includes the 
rental* of any commodity if the rental charge is not covered 
by a commodity maximum price regulation and has not been 
exempted from price control. The term does not Cover 
services incidental to the sale of a commodity. 

Pertinent Portions of Maximum Price Regulation 571 
Promulgated January 29, 1945 and Effective Febru¬ 
ary 3, 1945: | 

Section 1450.1. General Statement. The purpose of this 
regulation is to establish maximum prices for the lease or 
rental of “commercial motor vehicles”. Generally, the 
rental of a “commercial motor vehicle” does not include the 
furnishing of a driver and except as hereinafter provided in 
section 2, the rental of a “commercial motor vehicle ”w;th 
driver is covered as a transportation service by the General 
Maximum Price Regulation or any applicable regulation 
subsequently issued. 

i 

Section 1450.3. Definitions, (d). “Commercial motor 
vehicle” means any passenger automobile, funeral car, 
hearse, taxicab, bus, truck, tractor, trailer, or semi-trailer 
or any combination thereof propelled or drawn by mechani¬ 
cal power and constructed for the purpose of transporting 
property or persons. 

Section 1450.16. Relation to other regulations. This regu¬ 
lation supersedes the General Maximum Price Regulation 
and Revised Maximum Price Regulation 165 with respect 
to all services covered by this regulation. 


j 


! 
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PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA. 

Order No. 2256. 

April 24, 1942. 

IN THE MATTER OF 

Rentals, Charges and Practices of Taxicab Companies and 

Associations. 

P. U. C. No. 2942/149. Formal Case 319. 

Order of Investigation. 

In order to establish fair and reasonable rentals, charges 
and practices among and between the various taxicab com¬ 
panies, associations, and others, and their members, lessees, 
operators and drivers, and to prevent any charges or prac¬ 
tices which are unfair or otherwise interfere with the opera¬ 
tions of taxicabs as a public utility. 

IT IS ORDERED: 

Section 1. That an investigation be instituted into the 
terms, conditions and reasonableness of, and practices re¬ 
lating to, 

(a) Contracts, agreements or understandings cover¬ 
ing the rentals and sales of taxicabs by companies 
and associations or their subsidiaries to drivers, 
operators, members or lessees during the period 
from January 1,1941 to date. 

(b) Contracts, agreements or understandings cover¬ 
ing, all practices relating to, the purchase of gaso¬ 
line, oil, tires, accessories, insurance, etc. by driv¬ 
ers, operators, lessees from taxicab companies, 
associations or their subsidiaries. 

(c) Requirements of, dues for and benefits derived 
from, membership in taxicab associations. 
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(d) Any other contracts, agreements, understandings 
or practices, not specifically provided for herein, 
affecting or relating to the operations of taxicabs 
in the District of Columbia. 

Section 2. That the cost of this investigation shall be 
assessed against the taxicab companies, associations or 
others investigated on the basis of the number of cabs in¬ 
volved, in accordance with an order to be issued. 

Section 3. That this order take effect immediately. 

By the Commission: 

A TRUE COPY: j 

E. J. Milligan, 

Executive Secretary. 


N. H. Hetzel, 
Chief Cleric. 
LB 





Nos. 8937-8940-8941 and 8942 


?Hntteii States Court of Appeals 

DISTRICT OF COLUMBIA 


Fred R. Reeves. John H. Beadlev. William L. Driscoll and 
Lynwood C. Fritter, appellants 

v. 

Chester R. Bowles, Administrator, Office of Price 
Administration, appellee 


SPECIAL APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


United States Coer'' of A open !s 
for the District r:/ Cstumbia 









INDEX 


Statute and Regulations Involved_ 

Counterstatement_,_ 

Summary of Argument_ 

Argument_ 

I. The validity of the regulations may not be considered in this 

II. The regulations apply to appellants_]_ 

Conclusion- 


Pase 

1 

3 

3 

5 

i 

i 

6 
12 

; 36 


CITATIONS 


Cases: 


Abbott Laboratories v. Bowles (No. 8643)_ 

American Brewery Co. v. Bowles. 146 F. 2d 842_ 

Automatic Fire Alarm- Co. v. Bowles , 143 F. 2d 602_ 

Bowles v. Texas Liquor Control Board, 146 F. 2d 155_ 

Bowles v. Texas Liquor Control Board (CCA 5, Mar. 23, 145)_ 

Bowles v. Willingham, 321 U. S. 503_ 

Cave v. District of Columbia, 66 App. D. C. 351, 87 F. 2d 748_ 

Consolidated Water Power d Paper Co. v. Bowles (No. 8S65)_ 

Davies Warehouse Co. v. Boicles, 321 U. S. 144- 

Ellis v. Interstate Commerce Commission, 237 U. S. 432_ 

Hazen v. Chambers, 71 App. D. C. 220, 10S F. 2d 741_ 

Henderson v. Burd, 133 F. 2d 515_ 

Lockerty v. Phillips, 319 U. S. 182_ 

Rosensweig v. United States, 144 F. 2d 30, cert, denied 11/6/44_ 

Tank Car Corporation v. Terminal Co., 308 U. S. 422, 42S_ 

United States v. Pepper Bros., 3 Cir., 142 F. 2d 340, 343_ 

Yakus v. United States, 321 U. S. 414_ 

Statutes: 

District of Columbia Code, Title 43, Section 111_ 

District of Columbia Code, Title 47, Section 2331_ 

Emergency Price Control Act of 1942, 56 Stat. 23, 50 U. S. C. 

App. Supp. II, Sec. 901 et seq- 

Section 1_;_ 

Section 1 (a)_ 

Section 2 (a)- 

Section 2 (c)_ 

Section 2 (g)- 

Section 2 (h)_ 

Section 4 (a)- 

Section 201 (d)_ 

Section 203_ 

Section 203 (a)_ 


6 

9 

34 

11 

11 

6 

32 

6 

25 

31 

32 
11 

6 

9 

31 
10 

7 

28 

32 


1 
1 
1 
1 
1 
1 

10,11 
; 2 
2 

' 2 
i 2 


639269—45-1 


(I) 


I 































Statutes—Continued. 

Emergency Price Control Act of 1942, etc.—Continued. 

Section 204____ 

Section 204 (b)_ 

Section 204 (c)_ 

Section 204 (d)-2,3, 

Section 205_ 

Section 205 (a)_ 

Section 205 (b)_ 

Section 205 (c)_ 

Section 205 (e)_ 

Section 302_ 

Section 302 (a)- 

Section 302 (c)-1,5,7, 

Section .‘105_ 

Stabilization Act of 1942 ( 56 Stat. 765, 50 U. S. C. App. Sec. 

961 et seq_ 

Stabilization Extension Act of 1944 (5S Stat. 641, 50 U. S. C. 

App. Sec. 925)_ 

Regulations: 

General Maximum Price Regulation_ 

Maximum Price Regulation No. 165_ 

Section 1429.101 (a)_ 

Section 1499.101 (b)___ 

Section 1499.101 (c) (4)_ J — __ 13,17, 

Section 1499.101 (c) (60)___IS. 


6, 7, 8 
2,6 
2,7 


7, 22,25 


Section 1499.101 (c) (60)_ 

Section 1499.107_ 

Section 1499.114_ 

Section 1499.115_ 

Amendment 2S (amending See. 1499.101 (c) (60)) 

Maximum Price Regulation No. 571_ 

Procedural Regulation No. 11_ 

Revised Maximum Price Regulation 165_ 

Section 1_ 

Section 2_ 


16,23 

13 

43 

13 

20 . 21 
20.21 

14 
11 

14 

20 . 21 
17 
26 

15 

16 
16 


Sections 14. 16, IS, 23_ 

Amendment No. 3 (amending Sec. 1)_ 

■ Revised Supplementary Regulation 11_ 

Section (b) (2S)_ 

Section (b) (41)_ 

Section (b) (51)_ 

Section (b) (91)_ 

Section (b) (92)_ 

Section (b) (140)_ 

Section (b) (141)_ 

Section (c)_ 

Amendment 45 (adding Sections (b) (140) and (b) (141) 

and (c)_ 

Amendment 50 (amending Section (c)_ 

Supplementary Regulation No. 11_ 


17 

16 

23 

23 

23 

•>3 


23 
24,27 

24 

23 

24 
•» 















































Miscellaneous: | Page 

Digest of Interpretations of Specific Price Schedules_ i _ 19 

OPA Service Desk Book “General,” p. 50: 401_ \ _ 10 

Senate Report 931, 77th Cong. 2d sess_j_ S 

Statement of Considerations accompanying Maximum Price Reg¬ 
ulation No. 165_i_ 14 

Statement of Considerations accompanying Amendment 28 to 

Maximum Price Regulation 165-- 21 

Statement of Considerations accompanying Revised Maximum 

Price Regulation No. 165_j_ 17 

Statement of Considerations accompanying amendment 45 to 

Revised Supplementary Regulation 11_i_ 25 

Statement of Considerations accompanying Amendment 50 to Re¬ 
vised Supplementary Regulation 11_1_ 25 



■■ 
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DISTRICT OF COLUMBIA 


Nos. 8937-8940-8941 and 8942 ; 

i 

Fred R. Reeves, John H. Bradley, William L. Drisc6ll and 
Lynwood C. Fritter, appellants 

v. | 

Chester Bowles, Administrator, Office of Price 
Administration, appellee 

| 

I 

SPECIAL APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

| 

! 

BRIEF FOR APPELLEE 


STATUTES AND REGULATIONS INVOLVED 

| 

1. The Emergency Price Control Act of 1942 (56 Stat. 23, 
50 U. S. C. App. Supp. II, Sec. 901 et seq.), as amended by the 
Stabilization Extension Act of 1944 (58 Stat. 640,50 U. S. C. A. 
App. Sec. 925). 

Sections 1,2 (a), 2 (c) and 2 (g), together with the pertinent 
provisions of Section 302, the “Definitions 71 ’ Section, pertain to 
the issuance of maximum price regulations. Section 2 (a) 
specifically authorizes the Price Administrator by regulation 
or order to establish maximum prices for “a commodity dr com¬ 
modities 77 when the prices thereof “in [his] judgment j* * * 
have risen or threaten to rise to an extent or in a manned incon¬ 
sistent with the purposes of this Act.” The declaration of 
statutory purposes is contained in Section 1 (a). The term 
“commodity” is defined in Section 302 (c) as including (in 
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addition to “articles, products and materials”) “services ren¬ 
dered otherwise than as an employee in connection with the 
processing, distribution, storage, installation, repair or nego¬ 
tiation of purchases or sales of a commodity, or in connection 
with the operation of any service establishment for the servic¬ 
ing of a commodity.” The comprehensive coverage of the term 
“commodity” is limited by the provisions of Section 302 (c) 
only to the extent of certain expressly designated exceptions 
as to which it is provided that the Act confers no authority to 
establish maximum prices; one of these exceptions is as fol¬ 
lows: “* * * (2) rates charged by any common carrier or 

other public utility * * 

Section 4 (a) makes it unlawful to sell or deliver in violation 
of any maximum price regulation or otherwise to violate any 
such regulation. The terms “sell” and “sale” are defined in 
Section 302 (a) as including “sales, dispositions, exchanges, 
leases, and other transfers * * *.” 

Section 201 (d) authorizes the Administrator to issue regu¬ 
lations deemed necessary or proper to carry out the purposes 
of the Act. Regulations governing the procedures for admin¬ 
istrative review of maximum price regulations are based on 
this provision and on Section 203 (a). 

Sections 203 and 204 provide an exclusive procedure for ad¬ 
ministrative and judicial review of price regulations. Section 
204 (d) explicitly prohibits all courts except the Emergency 
Court of Appeals (created by Section 204 (c)) and the Supreme 
Court of the United States from passing upon the validity of 
the regulations in any suit. 

Sections 205 (a) and 205 (e). pursuant to which the Admin¬ 
istrator instituted these suits, provide, respectively, for insti¬ 
tution of injunction proceedings to restrain violations of the 
prohibitions contained in Section 4 (a), and for institution of 
statutory damage actions for overcharges in violation of Sec¬ 
tion 4 (a). Section 205 (c) provides for exercise of jurisdiction 
by courts in enforcement suits brought pursuant to Section 205. 

Section 305 supersedes conflicting prior statutes. 

2. The Stabilization Act of L9/+2 (56 Stat. 765, 50 U. S. C. 
App. Sec. 961 et seq., renewed by the Stabilization Extension 
Act of 1944, supra). 
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Section 1 authorizes and directs the President “on orl before 
November 1, 1942, to issue a general order stabilizing prices, 
wages, and salaries, affecting the cost of living,” such stabiliza¬ 
tion to be “so far as practicable * * * on the basis of the 

levels which existed on September 15, 1942.” It is further 
provided “that no common carrier or other public utility shall 
make any general increase in its rates or charges which were 
in effect on September 15, 1942, unless it first gives thirty days 
notice to the President, or such agency as he may designate, 
and consents to the timely intervention by such agency before 
the Federal, State, or municipal authority having jurisdiction 
to consider such increase.” 

3. District of Columbia Code. 

The provisions are collected in the Appendix to appellants’ 
brief, pp. 14-15. 

4. The Regulations. The pertinent provisions are s0t forth 
and discussed in detail in the Argument, infra. Some; of the 
lengthier provisions are set forth in the Appendix, infra. 

COUNTERSTATEMENT 

i 

The Statement of the Case contained in Appellants’ brief 
is accepted by Appellee, and no Counterstatement is offered. 

SUMMARY OF ARGUMENT I 

The only issue properly presented for decision is whether 
appellants’ business, i. e., the renting of taxicabs to individual 
drivers who operate the vehicles as public carriers, is Covered 
by the maximum price regulations relied on by the Price Ad¬ 
ministrator in the suits. The further issue sought to be in¬ 
jected by appellants, to wit, whether appellants are exempt 
from control by the Administrator in view of the statutory 
exemption for public utilities (Price Control Act, Sec. 302 (c)), 
cannot be considered in this proceeding because it constitutes 
an attack on the validity of the regulations involved knd as 
such is barred by the exclusive jurisdiction provisions of the 
Act (Sec. 204 (d)). i 

The constitutionality of the exclusive jurisdiction provisions 
as they operate in this proceeding has been fully sustained by 
the Supreme Court. It is also well established that the pro- 


i 
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visions protect the Administrator’s price regulations against 
attack outside the exclusive statutory forum not only where 
the asserted ground of invalidity is unconstitutionality of the 
regulations, but also where it is asserted that the Administrator 
has exceeded his statutory authority. 

If appellants are to prevail in their claim for exemption they 
must do so on the basis of some provision in the regulations 
themselves establishing such exemption. 

The regulations are unquestionably applicable to appel¬ 
lants’ business. Under “Maximum Price Regulation No. 165, 
as amended—Services” appellants were subject to control as 
persons engaged in the “rental” of “automotive vehicles.” 
“Revised Maximum Price Regulation No. 165” incorporated 
by reference the provisions of the former regulation. These 
provisions have been consistently interpreted by the Price 
Administrator in official interpretations as covering taxicab 
rentals. “Maximum Price Regulation No. 571.” which seg¬ 
regated from the previous general “services regulations” cer¬ 
tain specific types of rental services of motor vehicles, 
explicitly covers taxicab rentals. 

Appellants have pointed to no provisions in the regulations 
exempting taxicab rentals. The provisions for exemption of 
various types of public utility services are inapplicable here 
* because appellants have not been “appropriately classified” 
as a public utility by an authorized regulatory body, and be¬ 
cause appellants’ rates are not actually regulated by any regu¬ 
latory body except the OPA. The standards mentioned are 
established by Revised Supplementary Regulation No. 11. 
While appellants may well be a public utility within the strict 
terms of the District of Columbia Code provisions, they do not 
meet the requirements for exemption as a public utility under 
the OPA regulations (Revised Supplementary Regulation No. 
11). Nor are appellants exempt as a “common carrier” renting 
“transportation equipment” within the meaning of the OPA 
regulations, for that exemption applies only to common carriers 
renting railroad transportation equipment. 

In any event, appellants’ business is not treated under the 
regulations as a public utility, nor as the business of transport¬ 
ing persons, but simply as the business of renting automotive 
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i 

transportation equipment. The attempt to formulate the is¬ 
sues herein in terms of “public utility'' concepts ignores the 
actual pattern of control established by the applicable regula¬ 
tions. 

The Administrator does not dispute the potential jurisdic¬ 
tion of the Public Utilities Commission of the District of 
Columbia over taxicab rentals, and he would withdraw his 
controls from this area if the Commission were to establish 
maximum rates for taxicab rentals. Indeed, these appeals pre¬ 
sent a question of general importance for the price control pro¬ 
gram as a whole, in that the OPA services regulations are 
founded on the theory of avoiding federal interference with 
state regulation of public utility rates while reserving the 
Administrator’s authority to occupy any ground left vacant by 
the states, i. e., to establish controls for “unregulated” public 
utility services. The Court is invited, in determining the proper 
construction of the regulations, to decide whether the Regula¬ 
tions are to be read as effectuating the foregoing distribution 
of jurisdiction between state regulatory bodies and the Office 
of Price Administration. j 


ARGUMENT 


The only issue properly presented for decision on these ap¬ 
peals is whether the Price Administrator has established imaxi- 
mum price controls over the prices or rentals charged by ap¬ 
pellants in the conduct of their business, which consists in the 
rental of taxicabs to individual drivers who operate the vehicles 
as public carriers. 

Appellants are seeking to inject an additional issue, which 
is foreclosed in this proceeding. We refer to their contention 
that the Price Administrator is without statutory authority or 
“jurisdiction” to regulate the prices or rentals which appellants 
may charge cab drivers for the use of taxicabs, because appel¬ 
lants are assertedly within the jurisdiction of the Public Utili¬ 
ties Commission of the District of Columbia and accordingly 
fall within the provisions of Section 302 (c) of the Emergency 
Price Control Act which denies to the Price Administrator au¬ 
thority to regulate “rates charged by any common carrier or 
other public utility.” As we shall show more fully in Point I, 

G39269—15-2 
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infra, this issue may not be passed upon in the present proceed¬ 
ing (1) because it raises questions as to the validity of the 
maximum price regulations involved, i. e., as to whether the 
Price Administrator exceeded his statutory authority in the 
issuance of the regulations, and (2) Congress has explicitly for¬ 
bidden to the district court and to this Court jurisdiction and 
power to consider the validity of any such regulation. Appel¬ 
lants in this proceeding can prevail in their claim that their 
prices or rentals are not subject to the controls which they are 
alleged to have violated only if it be shown that the regula¬ 
tions relied upon by the Price Administrator in these suits do 
not apply to appellants* business. In other words, the exemp¬ 
tion from control which appellants demand must be sought 
in the provisions of the regulations themselves; it cannot be 
derived from any asserted repugnancy between the regula¬ 
tions and the statute. 

I. The validity of the regulations may not be considered in 

this proceeding 

This Court has not had occasion in any previous case to 
study the “exclusive jurisdiction*’ provisions of the Emergency 
Price Control Act. 1 However, the Court is doubtless familiar 
with these provisions, which have been widely upheld in juris¬ 
dictions throughout the country. The provisions referred to 
are contained in Section 204 (d) of the Act; they prohibit all 
courts except the Emergency Court of Appeals (created by 
Section 204 (b) of the Act) and the Supreme Court of the 
United States from considering the validity of maximum price 
regulations issued under the Act. The applicability and con¬ 
stitutionality of this jurisdictional restriction in enforcement 
actions 2 under Section 205 of the Act—the present suits were 

1 Abbott Laboratories v. Botcles (Xo. SOM) and Consolidated Water Potccr 
and Paper Co. v. Bo tries (No. 8StST>) involved the provisions. The Abbott 
appeal was dismissed, however, and the Consolidated appeal has been in¬ 
active for some months. 

2 In Locker ty v. Phillips , .‘110 U. S. 1S2, 03 S. Ct. 1010 (1013). the Supreme 
Court upheld the jurisdictional ouster effected by Section 204 (d) in suits to 
restrain or set aside price controls. Such suits may be brought only in the 
Emergency Court of Appeals. The Lorkerty. Yak us, and Willingham de¬ 
cisions comprehensively sustain the constitutionality of Section 204 (d) 
in its various jurisdictional impingements. 


instituted under Sections 205 (a) and 205 (e)—are no longer 
open to question in view of the decisions of the Supreme Court 
in Yakus v. United States, 321 U. S. 414. 64 S. Ct. 660 1(1944); 
and Bowles v. Willingham, 321 U. S. 503, 64 S. Ct. 642; (1944). 
The case last cited involved, as does this case, the civil sanc¬ 
tions of the Act; :1 the Supreme Court there approved thje exclu¬ 
sive jurisdiction provisions of Section 204 (d) perhaps even 
more sweepingly than in the Yakus case, which involved the 
rights of defendants in a criminal prosecution under the Act 
(Section 205 (b). The Court in the Yakus and Wiltinrjham 
cases also held that the special statutory procedure established 
by Congress for review of price regulations in the exclusive 
forum fully satisfied the constitutional requirements‘of pro¬ 
cedural due process. In short, it is today established definitely 
as the law of the land that in enforcement actions unider the 
Price Control Act, the defendant may not raise and the court 
may not consider any challenge to the validity of the price 
regulation involved. j 

It follows, therefore, that the Court in this proceeding can¬ 
not pass upon appellants’ claim for exemption from price con¬ 
trol insofar as the claim rests on an asserted usurpation of 
statutory authority by the Administrator. There can be no 
suggestion, of course, that the exclusive jurisdiction provisions 
protect maximum price regulations from review outside the 
exclusive statutory review forum only where the objection is 
of a constitutional nature, and that the jurisdictional restric¬ 
tions are inapplicable where the objection is addressed to the 
statutory ultra vires of a regulation, i. e., where the question 
is as to the authority of the Administrator to issue a particular 
regulation under the terms of the statute (as here, where the 
question is as to the Administrator's authority to contjrol the 
charges for rentals of taxicabs to drivers in the District of 
Columbia in view of the provisions of Section 302 (c) ,of the 
Act prohibiting the regulation of “rates charged by any com¬ 
mon carrier or other public utility.”). The language of Sec¬ 
tion 204 (d) refers unqualifiedly to the “validity” of regula¬ 
tions. Nothing in the words of the Section supports any dis- 

■ ■ — - 

“The Willingham case involved the injunctive provision (Section 205 (a)). 
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tinction as between various types of validity or invalidity. 
Moreover, Section 204 (b) of the Act provides that one of the 
matters falling within the exclusive jurisdiction of the Emer¬ 
gency Court of Appeals is the authority to determine whether 
a challenged regulation is “in accordance w r ith law.” This 
question, as well as the question whether a regulation is “arbi¬ 
trary or capricious,” is reserved for decision exclusively by 
that Court. 

If any confirmation were needed to support the plain read¬ 
ing of the statute it may be found in the legislative history, 
which conclusively establishes that contentions as to the statu¬ 
tory invalidity of a regulation are comprised within the ex¬ 
clusive purview of the statutory forum. In favorably report¬ 
ing to the Congress the provisions of Sec. 204 (b). just noted, 
which establishes the scope of review and standards of decision 
in the Emergency Court of Appeals, the Senate Committee on 
Banking and Currency stated (77th Cong., 2d Sess., Sen. Rept. 
No. 931, pp. 7-8,24): 

The Emergency Court * * * may examine the 

entire record before the Administrator to determine 
whether he has acted in accordance with the stat¬ 
ute, whether the procedure that he has followed is in 
accordance with accepted standards of due process of 
law, and whether he has exercised a reasonable judg¬ 
ment on questions committed to his discretion [pp. 
7-8, italics added]. 

By applying these standards the [Emergency] Court 
[of Appeals] has ample power to keep the Adminis¬ 
trator within the bounds prescribed by the bill [p. 24. 
italics added]. 

Similarly, in favorably reporting Section 204 (d), the exclu¬ 
sive, jurisdiction section, the Senate Committee stated 
(p. 24): 

Section 204 (d) further provides expressly that no 
court, other than the Emergency Court and the Su¬ 
preme Court, shall have jurisdiction to consider the 
validity, constitutional or otherwise, of any regula¬ 
tion or order issued under Sec. 2 [p. 24, italics added]. 
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The decided cases under the Price Control Act have con¬ 
sistently effectuated the intent of Congress that Sec. 204 (d) 
should stand as a bar against contentions of statutory inva¬ 
lidity in enforcement suits under this statute. In Yakus v. 
United States, 321 U. S. 414. 64 S. Ct. 660 (1944), and Bowles 
v. Willingham, 321 U. S. 503, 64 S. Ct. 642 (1944), !the ex¬ 
clusive jurisdiction provisions were applied as against! a vari¬ 
ety of objections addressed to the validity of the regulations 
involved, including a number of objections of statutory in¬ 
validity. E. g. see the Yakus decision at 321 U. S. 419, where 
it is stated that one of the objections involved was “that the 
regulation did not conform to the standards prescribed by the 
Act.” 

Likewise, in Rosensweig v. United States, 144 F. 2d 30 (CCA 
9th, 1944), cert. den. Nov. 6, 1944, U. S. Sup. Ct.. Oct. Term 
1944, and in American Brewery Co. v. Bowles, 146 F. 2d — 
(CCA 4th, 1945) effect was given to the exclusive jurisdiction 
provisions as against an objection that the regulation involved 
had been issued in disregard of the statutory provision which 
requires the approval of the Secretary of Agriculture prior to 
the issuance of certain types of regulations. In the case last 
cited, the Court said: I ■ 


We are not here concerned with the validity! of the 
price fixing regulation, the violation of which furnishes 
the basis of the suit. It is well settled that this is a 
matter within the exclusive jurisdiction of the Emer¬ 
gency Court of Appeals. See sec. 204 (d) of the Emer¬ 
gency Price Control Act of 1942, 56 Stat. 23, 50 USCA 
924 (d); Yakus v. United States, 321 U. S. 414. 429 et 
seq. That court is given exclusive jurisdiction over 
questions as to the validity of price regulations, whether 
such validity be tested by constitutional requirement, 
by the grant of power in the statute under which they 
were adopted or by the modifications made ih that 
grant of power by subsequent legislation. Cf. United 
Slates v. Pepper Bros., 3 Cir. 142 F. 2d 3401 343. 
Whether the Administrator in promulgating a regulation 
has complied with statutory requirements is, of course, 
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a question affecting the validity of the regulation, as to 
which exclusive jurisdiction is vested in the Emergency 
Court of Appeals. Rosensweig v. United States, 9 Cir. 
144 F. 2d 30. [Italics supplied.] 

Similarly, in United States v. Pepper Bros., 142 F. 2d 340 
(CCA 3. 1944), where a regulation was challenged as being 
unauthorized under Sec. 2 (j) of the Act (the “Taft Amend¬ 
ment/’ 57 Stat. 566), which established certain restrictions on 
standardization and grading requirements, the Court stated 
(p. 343): 

* * * The question thus presented is clearly a 

question of the validity of the regulation, the exclusive 
jurisdiction to determine which is given to the Emer¬ 
gency Court of Appeals and the Supreme Court by Sec. 
204 (d) of the Act and which was, therefore, not within 
the legal competence of the district court to consider. 

Yakus v. United States, — U. S. — (1944). 

***** 

The question whether a regulation is invalid under 
subsection (j) is similar in nature to any other questions 
of validity which may arise under the Act. Thus the 
question may arise as to whether the regulation operates 
“to compel changes in the business practices, cost prac¬ 
tices, or methods, or means or aids to distribution, estab¬ 
lished in any industry, except to prevent circumvention 
or evasion of any regulation,” in violation of the express 
prohibition of Section 2 (h). Likewise the question 
may arise as to whether a regulation is invalid because 
it regulates “compensation paid by an employer to any 
of his employees.” or “rates charged by any common 
carrier or other public utility,” or “rates charged by any 
person engaged in the business of selling or underwriting 
insurance,” or “rates charged by any person engaged in 
the business of operating or publishing a newspaper, 
periodical, or magazine, or operating a radio-broadcast¬ 
ing station, a motion picture or other theater enterprise, 
or outdoor advertising facilities.” or “rates charged for 
any professional services,” in violation of Sec. S02 (c) 
of the Act which declares that “nothing in this Act shall 
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be construed to authorize the regulation” of such rates. 
But such questions are clearly within the jurisdiction 
of the Emergency Court of Appeals. See Davies Ware¬ 
house Co. v. Bowles, 321 U. S. 414 (1944) [Italics 
supplied.] 

And, to paraphrase the above language in the Pepper Brothers 
case, “the question may arise as to whether a regulation is in¬ 
valid because it regulates rates charged by a person claiming 
the status of a common carrier or other public utility * * * 

in violation of Sec. 302 (d) of the Act which declares that 
nothing in this Act shall be construed to authorize the regu¬ 
lation of such rates.” As stated in the Pepper Bros, case; supra, 
“such questions are clearly within the jurisdiction of the Emer¬ 
gency Court of Appeals * * To the same effect see 

Henderson v. Burd, 133 F. 2d 515, 517 (C. C. A. 2, 1943)^ where 
Section 204 (d) was held to bar a contention that the regula¬ 
tion worked a change in established business practices con¬ 
trary to the provisions of Sec. 2 (h) of the Act. 

We respectfully refer the Court in particular to two: recent 
decisions of the Circuit Court of Appeals for the Fifth Circuit 
in Bowles v. Texas Liquor Control Board the first of which is 
reported in 146 F. 2d 155 and the second of which was qlecided 
on March 23. 1945 and is not yet reported. On the first iappeal 
the issues were stated by the Court as follows: 

The Board by motion to dismiss and by answer ad¬ 
mitted the facts alleged but contended the Emergency 
Price Control Act and the regulations did not apply to 
a State acting under its police powers to enforce its laws; 
that the sale was pursuant to the judgment of a court 
of competent jurisdiction; and that the sales by the 
Board for the past four years were, on stated figures, 
less than 0.0014 percent of the whiskey sold in Texas, 
and 0.0034 percent of the wine, and so insignificant as 
not to be within the purpose of the Federal Act and the 
regulations made under it. The facts stated in the 
answer were also admitted. The court thereupon treated 
the Act and the regulations as valid, but held them in¬ 
applicable to the Board, and denied an injunction by 
final decree. This appeal followed. [Italics added. 1 
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The Price Administrator contended that while the question 
of whether the regulation applied to the State Board was open 
for decision, the question of whether the regulation (if ap¬ 
plicable) was unauthorized because the Act did not apply to 
the Board was a question of validity of the regulation. No 
other aspect of the validity of the regulation was argued. The 
Court said: 

No question of the legality of the maximum price 
orders need be considered. Such questions are for the 
Emergency Court of Appeals, and the Board has not 
applied to that Court. Davies Warehouse Co. vs. 
Bowles, 321 U. S. 144; Yakus vs. United States, 321 U. S. 
414; Bowles v. Willingham, 321 U. S. 503. The district 
court could only consider whether the price regulations, 
properly construed, applied to the Board * * * 

[Italics added.] 

In the second appeal, the Court said: 

The further contention is made that Texas is not 
bound to yield to the regulation because the underlying 
act of Congress does not apply to it. This seems to be 
the equivalent of saying that the regulation is invalid 
because it is not in harmony with and does not tend to 
effectuate the cardinal purposes of the law. Since ex¬ 
clusive jurisdiction to determine the legality of price 
regulations promulgated under the Emergency Price 
Control Act is vested in the Emergency Court of Ap¬ 
peals, the invalidity of the regulation may not be urged 
as a defense to this action. 

It is evident from the foregoing, we submit, that appellants 
cannot secure in this proceeding a ruling exempting them from 
price control on the assertion that the regulations involved 
were issued without statutory authority. As suggested here¬ 
tofore, if appellants are to establish a claim to such exemption 
it must be derived from the regulations themselves. 

II. The regulations apply to appellants 

The regulations which the appellants are charged in these 
suits with having violated admit of no such exemption as ap- 
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pellants claim. The regulations unequivocally apply to appel¬ 
lants’ taxicab rental business, and they have so applied during 
the entire period of the alleged violations involved in these 
suits. .! 

The violations are alleged to have occurred between August 
1, 1943, and August 25, 1944, and on the latter date (the date 
of filing of the complaints) were alleged to be still continuing 
(Joint Appendix 2, 11, 14, 19). During the periods referred 
to, and down to the present time, the applicable regulations 
have been as follows: 

1. Maximum Price Regulation No. 165, as amended — Serv~ 
ices, issued June 23, 1943 (7 F. R. 4734), reprinted as amended 
August 13, 1942 ( 7 F. R. 6428), provided as follows (as 
amended July 29, 1943, 8 F. R. 10671), insofar as here per¬ 
tinent: 


§ 1499.101. Prohibition against dealing in services' 
above maximum prices. On and after July 1, 1942, re¬ 
gardless of any contract or other obligation: 

(a.) (Sales. No “person” shall “sell” or supply any 
of the “services” set forth in paragraph (c) of this sec¬ 
tion at a price higher than the maximum price permit¬ 
ted by this Maximum Price Regulation No. 165 as 
amended. ! 

(b) Purchases. No person in the course of trade or 
business shall buy or receive any of the services set forth 
in paragraph (c) of this section at a price higher than 
the maximum price permitted by this Maximum Price 
Regulation No. 165 as amended: 

° l 

* * * * * 

(c) Services covered. This maximum Price Regula¬ 
tion No. 165 as amended shall apply to all rates and 
charges for the following services, except when such 
services are rendered as an employee: 

• * * * i * 

(4) Automotive vehicles (including but not limited 
to automobiles, busses, motorcycles, semi-trailers, trac¬ 
tors, trailers and trucks)—lubrication, maintenance,, 
painting, rental, * * * j 

* * * * I * 

639209—45 - 3 
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Services Excepted From This Regulation 

§ 1499.107 Services excepted from Maximum Price Reg¬ 
ulation 165 as amended. The provisions of this regu¬ 
lation shall not apply to the services excepted from the 
General Maximum Price Regulation by Revised Sup¬ 
plementary Regulation No. 4 or Revised Supplemen¬ 
tary Regulation No. 11, or any amendments thereto, 
insofar and for such time as such services are excepted 
by those supplementary regulations. 4 

The foregoing provisions were in effect during the period from 
the outset of the alleged violations on August 1, 1943, to Au¬ 
gust 1, 1944. 

The official Statement of Considerations which accom¬ 
panied the issuance of “Maximum Price Regulation No. 165, 
as amended—Services,” stated in part as follows (OPA Serv¬ 
ice, p. 15:131): 

Maximum Price Regulation No. 165—Consumer 
Service—has been revised and re-issued. As re-issued, 
it is entitled Maximum Price Regulation No. 165 as 
Amended—Services. 

The revision includes numerous changes. The most 
important are the following: 

1. The amended regulation is not restricted to the 
field of consumer service; the qualifying term “con¬ 
sumer” has been stricken out wherever it modified 
“service'"’ in the original regulation. 

2. The amended regulation, instead of covering all 
services of the type formerly described as consumer serv¬ 
ices, now covers only the services set forth in Section 
101 (c) of the amended regulation. It applies to those 
services whether they are or are not “consumer” 
services. 

The original regulation defined consumer service as 
“any service when sold to an ultimate consumer other 

4 The “pricing,” “record keeping” and “definitions” provisions of the 
regulation are set forth in the Appendix infra. The regulation also made 
urovision for adjustment and amendment. Secs. 1499.114, 1499.115. The 
provision for adjustment and amendment. Secs. 1499.114, 1499.115. The 
bearing on the issues in those appeals. 
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than an industrial or commercial user. * * 
Under the amended regulation, the identity of the per¬ 
son to whom the service is supplied is of no impor¬ 
tance: the services set forth in § 1499.101 (c) are cov¬ 
ered by Regulation No. 165 no matter to whom sup¬ 
plied, except to the extent that they are covered by a 
specific maximum price regulation or are excluded from 
Regulation No. 165 by inclusion in Supplementary 
Regulation No. 11 to the General Maximum Price 
Regulation. 

The reason for limiting the severage of Regulation 
No. 165 as amended to a specified list of services is to 
confine it to those types of service to which, in the judg¬ 
ment of the Administrator, its pricing formulas are 
adopted. 

The elimination of the distinction between consumer 
services and other services removes the practical diffi¬ 
culty, experienced by many sellers of determining 
whether a service supplied to a particular purchaser, 
is a “consumer” service. 

In other words, an earlier “Services” regulation (MPR No. 
165, issued June 23, 1942, effective July 1,1942, 7 F. R. 4734), 
which -was superseded by the foregoing provisions prior to the 
period of the alleged violations herein, had dealt solely wdth 
“consumers’ services”; the new regulation extended price con¬ 
trol to services at the “industrial” and “commercial” levels, 
embracing services such as those furnished by appellants. 
Appellants’ services were covered by Section 1499.101 (c) (4), 
which expressly applied to the “rental” of “automotive 
vehicles.” 

On August 1, 1944 “Maximum Price Regulation No: 165, as 
amended—Services” was replaced by- 

2. Revised Maximum Price Regulation No. 165, issued July 
1,1944, effective August 1,1944 (9 F. R. 7439), which provided 
in pertinent part as follows: 

i 

[Preamble] Maximum Price Regulation No.! 165 as 
amended, services, is redesignated Revised Maximum 
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Price Regulation No. 165 (Services) and is revised and 
amended to read as follows: 

Maximum Price Regulation No. 165 as amended 
covered only those services specifically listed therein. 
Most other services subject to price control were covered 
by the General Maximum Price Regulation, and a rel¬ 
atively small number of other OPA regulations. This 
revision brings under Revised Maximum Price Regula¬ 
tion No. 165 (Services) most of the services which were 
heretofore under the General Maximum Price Regu¬ 
lation. 

***** 

§ 1. Services Covered. This regulation covers the 
prices charged for all services except: 5 (a) Services ex- 
' empted by Revised Supplementary Regulation No. 11; 
(b) Services sold to a governmental agency pursuant to 

(1) a secret contract or subcontract as provided in 
Supplementary Order No. 42, and (2) an emergency 
purchase subject to the conditions of § 4.3 (f) of Re¬ 
vised Supplementary Regulation No. 1; (c) Services 
specifically covered by other OPA regulations; (d) 
The following services which remain under the General 
Maximum Price Regulation: 

(1) Transportation services of contract carriers; 

(2) Storage, warehousing and terminal services, and 
services incident thereto. 

(3) The furnishing of electricity, gas, light, heat, 
power or water when the furnishing thereof is not subject 
to the requirements set forth in paragraph (c) of Re¬ 
vised Supplementary Regulation No. 11, § 1499.46. 

§ 2. Prohibitions. On and after August 1, 1944, re¬ 
gardless of any contract or other obligation: 

(a) You may not sell any service covered by this 
regulation at a price higher than your maximum price. 

s By amendment Xo. 3 (September 9, 1944, 9 F. R. 11173) the provision 
was changed to read : “This regulation covers all services previously covered 
by Maximum Price Regulation Xo. 165 as amended. Services. It also covers 
all other services except 


(b) No person in the course of trade or business may- 
buy any service covered by this regulation at a price 
higher than the maximum price. 

Of course, you may charge lower prices than your 
maximum prices at any time. 6 

The official Statement of Considerations which accompanied 
the issuance of “Revised Maximum Price Regulation No. 165” 
stated in part as follows (OPA Service, p. 15: 146-B): 

Maximum Price Regulation No. 165 as amended— 
Services, has been revised and is issued as Revised Maxi¬ 
mum Price Regulation No. 165 (Services). The new 
regulation maintains the substance of many of the pro¬ 
visions of the prior regulation. However, the language 
has been simplified and technical phraseology has been 
avoided wherever possible. The regulation has also 
been shortened. *j 

All services subject to price control except three types 
of services listed as remaining under the General Maxi¬ 
mum Price Regulation and those services specifically 
covered by some other OPA regulation, are now covered 
by the revised Services regulation. 

In other words, “Revised MPR 165” continued in force the 
provisions of the previous Regulation insofar as concerns the 
coverage of appellants’ business. Section 1499.101 (c) (4) of 
the previous Regulation, wffiich expressly applied to “rental” 
of “Automotive vehicles”, was adopted by reference in the 
“Revised” Regulation—as seen, the latter Regulation did not 
recapitulate the specific categories of services set forth in Sec¬ 
tion 1499.101 (c) of the preceding Regulation, but achieved 
the same coverage by its general provisions comprehending all 
services except those specifically exempted. 

3. Maximum Price Regulation No. 571, issued January 29, 
1945, effective February 3, 1945 (10 F. R. 1150), replaced and 

* The “pricing” provisions of the regulation are set forth in the Appendix 
infra. See also the “definitions” (Sec. 23), record keeping (Sec. 14),: adjust¬ 
ment (Sec. 16) and amendment (Sec. 18) provisions. The provisions set 
forth in the text, supra, are the only ones having a direct bearing on these 
appeals. 
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superseded the previous general “Services” regulations with 
respect to the categories of services referred to in the title of 
MPR 571 as “rental of certain Types of Commercial Motor 
Vehicles.” The pertinent provisions of the Regulation and 
Statement of Considerations are set forth in the Appendix, 
infra. 

It should be noted that MPR 571 post-dated the period of 
the alleged violations herein. Its provisions would be oper¬ 
ative for the purposes of the instant suits, however, if injunc¬ 
tions were ultimately to be issued against the appellants in 

accordance with the Administrator’s complaints. 

#■**** 

In support of their contention that the Regulations in force 
during the period of the alleged violations herein w’ere inap¬ 
plicable to their business appellants adduce three arguments. 
Appellants’ first argument, as seen—the argument addressed 
to the statutory validity of the Regulations—is foreclosed and 
may not be considered here. Second, appellants argue gener¬ 
ally that the Regulations do not expressly mention taxicab 
rentals, and in this connection appellants cite the fact that 
MPR 571, supra, issued early this year, for the first time refers 
in terms to taxicab rentals. Third, appellants offer an intricate 
exegesis of the provisions of “MPR 165—as amended—Serv¬ 
ices” (which governs these suits for the period August 1, 1943- 
August 1, 1944) with a view to showing that Section 1499.101 
(c) 60 of that Regulation (set forth at p. 20, infra ) nullifies 
the express coverage of “rental” of “automotive vehicles” estab¬ 
lished by Section 1499.101 (c) (4) of the Regulation (set forth 
at p. 13, supra). We shall treat the latter two points in the 
above order. In addition we shall treat the provisions of Sup¬ 
plementary Regulation No. 11, which have not been mentioned 
by appellants, for their bearing on the issue of appellants’ 
claim to exemption from the Regulations. 

First, as to appellants’ contention that the taxicab rental bus¬ 
iness is not expressly mentioned in “MPR 165, as amended— 
Services,” or in “Revised MPR 165” (set forth at pp. 15-17, 
supra). As we have shown, the first named of these Regula¬ 
tions expressly applied to “rental” of “automotive vehicles” 
(Sec. 1499.101 (c) (4), p. 13, supra), and the second adopted 
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and reenacted its predecessor Regulation without specific re¬ 
capitulation of categories of “services.” We have also set 
forth (p. 14, 17, supra ) the Statements of Considerations for 
these Regulations, which emphasized that control was being ex¬ 
tended to services at the “industrial” and “commercial” levels. 
In other words, in covering “rentals” of “automotive vehicles,” 
the Regulations covered all rentals of commercial automotive, 
vehicles “(including but not limited to automobiles, buses, 
motorcycles, semitrailers, tractors, trailers, and trucks),” 
except as specifically exempted. Appellants have pointed to 
no specific exemption for taxicab rentals and there is ho such 
exemption. It will not be denied, we are confident, that a “taxi¬ 
cab rental” falls within the literal terms of a “commercial auto¬ 
motive vehicle rental” or an “automobile rental.” 

Moreover, the Price Administrator on September 1,1942, less 
than one month after the issuance of “MPR 165, as amended— 
Services” issued an official interpretation as follows (OPA 
Service, p. 15:505): 

Taxicab rentals and storage services. Where a taxi¬ 
cab company owns cabs and leases them to drivers at a 
stipulated daily rental, the transaction is covered by 
MPR No. 165, as a rental of automobiles. 

Where the drivers own the cabs and pay the copipany 
a certain sum per day for use of cab stands, the service 
is covered by MPR No. 165, as the storage of auto¬ 
mobiles. 

The foregoing official interpretation has stood unchanged 
from the date of its issuance down to the present time. Indeed, 
it has been twice reissued in identical terms: once on Novem¬ 
ber 15, 1944, in the official OPA Coordination Service (“Digest 
of Interpretations of Specific Price Schedules and Regula¬ 
tions”) p. 22:1; and again in February 1945, in the new OPA 
Service Desk Book “General,” p. 50,401. 

Finally, in issuing a separate regulation for taxicab rentals 
and other motor vehicle rentals (MPR 571, appendix, infra) 
early this year, the Administrator expressly stated that he was 
merely making a “segregation of commercial vehicles” (State¬ 
ment of Considerations, appendix, infra). 


It is therefore submitted that there is no merit in appellants’ 
claims that the Regulations should be held inapplicable merely 
because, while comprehensively covering all commercial 
“rentals” of “automotive vehicles” including “automobiles,” 
they did not specifically enumerate further the various cate¬ 
gories of such rentals including “taxicab rentals.” 

Second, as respects appellants’ attempted exegesis of Section 
1499.101 (c) (60) of “MPR 165, as amended—Services” with 
a view to nullifying the express provisions of Section 1499.101 
(c) (4) of that Regulation covering “rental” of “automotive 
vehicles,” Section 1499.101 (c) (60) as originally issued in June 
1942 (7 F. R. 6428) read as follows: 

[The Regulation shall apply to charges for] trans¬ 
portation—rental of transportation equipment, or serv¬ 
icing of merchandise for shipment (including but not 
limited to cleaning, heating, icing, precooling or venti¬ 
lating), by companies or persons other than common 
carriers. 

On August 30, 1943, the provision was amended to read as 
follows (Arndt. No. 28, 8 F. R. 12023): 

[The Regulation shall apply to charges for] transpor¬ 
tation equipment—servicing of transportation equip¬ 
ment and of merchandise for shipment (including but 
not limited to cleaning, heating, icing, precooling, or 
ventilating but not including mechanical repairs, re¬ 
modeling or rebuilding), unless performed by common 
carriers in their capacity as such. 

Appellants’ argument, as we understand it, is that the “com¬ 
mon carrier” exemption contained in the foregoing provisions 
applies to their business and nullifies the provisions of Section 
1499.101 (c) (4). It may be observed in passing that appel¬ 
lants’ tortured effort to show that the term “servicing” as used 
in the amended sub-section (60) includes “rental’ ’and that 
accodingly the “common carrier” exemption there Contained 
extends to “rental” situations, is wholly futile inasmuch as the 
amended provision relied on by appellants omitted the refer¬ 
ence to “rental” contained in the former provision set forth 
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supra, which expressly referred to “rental” of transportation 
equipment. However, appellants’ entire argument on this score 
Is beside the point in any event, for the reason that sub-section 
(60) of Section 1499.101 (c) is wholly inapplicable to these 
suits and has never been applicable to appellants’ business. As 
rates for the “rental” of “automotive vehicles,” the rates or 

i 

rentals charged by appellants were subject to sub-section (4) of 
Section 1499.101 (c) of the Regulation, and sub-section (60) 
which deals with “transportation equipment” has nothing to 
do with the case. The latter sub-section is obviously not to be 
read as duplicating the provisions of sub-section (4), and the 
correct reading of sub-section (60) has never been in doubt. It 
has always been understood as referring to transportation 
equipment other than “automotive vehicles,” i. e., as referring 
to railroad transportation equipment. Thus in the Statement 
of Considerations for Amendment No. 2$ to “MPR 165, as 
amended—Services,” which amended sub-section (60) as here¬ 
tofore stated, the Administrator declared (OPA Service, 
p. 15:144): 

Section 1499.101 (c) is amended to define more pre¬ 
cisely certain of the services already subject to Maxi¬ 
mum Price Regulation No. 165 and also to add certain 
services not heretofore covered by it. In order to 
effectuate this amendment subparagraphs 13, 15,17, 28, 
43, 60 and 61 have been revised as follows: 

***♦]* 
Subparagraph (60) has been revised to eliminate a 
conflict between it and Maximum Price Regulation 136 
and to clarify the coverage of the subparagraph, i Max¬ 
imum Price Regulation 136 governs the rental of trans¬ 
portation equipment not specifically covered in | Max¬ 
imum Price Regulation No. 165. By its terms it povers 
the rental of freight and passenger rail cars, locomotive 
and tenders and by interpretation has been held to cover 
all types of rail transportation equipment. Inasmuch 
as this leaves nothing in the way of transportation 
equipment to he covered under subparagraph (60), that 
portion which refers to rental is properly eliminated by 
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this amendment . The paragraph has been further 
amended to clarify the intention to cover the servicing 
of the equipment as well as the merchandise which is 
customarily shipped in it. The servicing of equipment 
covered by this amendment however is limited to such 
non-repair or non-rebuilding services as cleaning, wash¬ 
ing, ventilating, cooling and wiping and does not include 
the repair, remodeling or rebuilding of railroad or other 
transportation equipment. [Italics supplied.] 

The emphasized portion of the foregoing leaves no reason for 
doubt that subsection (60) at all times dealt with railroad 
transportation equipment exclusively, and not with automo¬ 
tive equipment. It is significant, further, that the Adminis¬ 
trator’s express purpose in issuing Amendment 28 was, as in¬ 
dicated in the above excerpt from the Statement of Consider¬ 
ations, to eliminate duplications of coverage. Such a duplica¬ 
tion between subsection (60) and MPR 136 (referred to in 
the quoted excerpt) w’as specifically dealt with by the amend¬ 
ment. It is difficult to believe that a like duplication between 
subsections (4) and (60) would have been ignored by the 
Administrator at a time when he w’as so thoroughly reviewing 
the entire matter of the coverage of subsection (60). 

Third, as to the provisions of Supplementary Regulation 
No. 11. We are at a loss to understand why appellants have 
ignored these provisions, for they are crucial to the issues here 
presented, and if there were any possible basis under the Reg¬ 
ulations for deriving the exemptions sought by appellants it 
would be under the provisions of Supplementary Regulation 
No. 11. These provisions, as we shall show directly, do not, in 
fact, contain any exemptions for appellants’ business. Indeed, 
the inapplicability of Supplementary Regulation No. 11 to 
appellants’ business is the conclusive answer to the claim here 
made for exemption of that business as a public utility, for the 
Regulation in question embodies provisions which were issued 
expressly for the purpose of effectuating and defining the stat¬ 
utory provisions (Section 302 (c)) giving exemption to com¬ 
mon carriers and other public utilities. It may be noted once 
again, in this connection, that, inasmuch as the validity of 
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the regulations is not an open question in these proceedings, 
the Price Administrator’s action in thus issuing a special reg¬ 
ulation giving effect to the statutory exemption for public 
utilities is unassailable here on any ground and must be ac¬ 
cepted here for all purposes as the binding and presumptively 
valid implementation of the statute in respect to this partic¬ 
ular statutory exemption* 

Supplementary Regulation No. 11 was originally issued 
June 16, 1942 (7 F. R. 4543) as one of a series of special regu¬ 
lations supplementing the provisions of the General Maximum 
Price Regulation (7 F. R. 3153), issued in April 1942 as the 
first of the general “hold the line” price orders. Later,! when 
the successive “service” regulations involved in these suits were 
issued, they contained an exemption clause (see pp. 14, 16, 
supra, incorporating the exemptions created by Supplemen¬ 
tary Regulation No. 11. i * 

On August 13, 1942, Revised Supplementary Regulation 
No. 11 was issued (7 F. R. 6426), expanding the list of ex¬ 
empted services to include numerous common carrier and other 
public utility types of services such as “Electricity—rates 
charged for, by companies furnishing or public utilities” (sub¬ 
section 28); “Gas—rates charged for by companies furnishing 
as public utilities through mains” (sub-section 41); “Light, 
heat, or power—rates charged for, by companies furnishing 
as public utilities” (sub-section 51); “Transportation of com¬ 
modities by persons offering their services to the general pub¬ 
lic as common carriers by rail, water, motor, pipe line, or other 
means of conveyances, rates charged for” (sub-sectioni 91); 
“Transportation of persons—rates charged for” (sub-section 
92); and other like exemptions. 

On March 24, 1944, the Administrator issued Amendment 
No. 45 to Revised Supplementary Regulation No. 11, estab¬ 
lishing additional areas of exemption for common carrier and 
other public utility services (9 F. R. 3331). The new exemp¬ 
tion provisions provided in part as follows: 


(140) Service of storage or warehousing when per¬ 
formed by a person appropriately classified as a public 
utility and subject to regulation as such, maximum rates 
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or charges for such service having been established, or 
otherwise regulated, by a federal, state, or municipal 
authority having jurisdiction over such rates or charges. 

(141) Any service not excepted by other sub-para¬ 
graphs of this supplementary regulation when performed 
by a person appropriately classified as a public utility 
and subject to regulation as such, maximum rates or 
charges for such service having been established, or 
otherwise regulated, by a federal, state, or municipal 
authority having jurisdiction over such rates or charges. 

In addition. Amendment No. 45 added a new paragraph (c) to 
RSR 11, which read in pertinent part as follows: 

(c) (1) Any person furnishing a service listed in sub- 
paragraph (28), (33), (41), (51), (73). (81). (82), (91), 
(92), (99), (110), (140), or (141) of paragraph (b) of 
this section shall give notice of any proposed general 
increase in the rates or charges for such sendee thirty 
(30) days before the effective date of the increase. The 
notice shall be filed with the Transportation and Public 
Utilities Division of the Office of Price Administration, 
Washington, D. C., as provided in Procedural Regula¬ 
tion No. 11, as amended, and shall comply with all the 
applicable requirements of that regulation. 

Thereafter, on April 25. 1944, Amendment No. 50 was is¬ 
sued, effective May 23. 1944, amending the new paragraph (c), 
supra, in pertinent part as follows (9 F. R. 5722-23): 

(c) (1) Any person shall be exempt from the General 
Maximum Price Regulation, except as otherwise pro¬ 
vided in subparagraph (2) of this paragraph, if 

(i) He is subject to subparagraph (73), (140), or 
(141) of paragraph (b) of this section, or 

(ii) He furnishes or offers to furnish to the general 
public any service listed in subparagraph (28) (33), 
(41), (51), (81), (82), (91), (92), (99), or (110) at 
rates or charges which are required by law to be non- 
discriminatory. Unless exempted by subparagraph (3) 
of this paragraph, any such person shall give notice of 
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any proposed general increase in the rates or charges 
for such service thirty (30) days before the effective 
date of the increase. The notice shall be filed with the 
Transportation and Public Utilities Division of the 
Office of Price Administration, Washington, D. C., as 
provided in Procedural Regulation No. 11, as amended, 
and shall comply with all the applicable requirements 
of that regulation. 

Other changes made by Amendment No. 50 rephrased the 
specific categories of public utility exemptions heretofore 
enumerated (p. 23, supra ) in order to bring them into con¬ 
formity with the 30-day notice provisions of paragraph (c). 

The foregoing changes made by Amendments 45 and 50 were 
in response to the decision of the Supreme Court rendered Jan¬ 
uary 31,1944, in Davies Warehouse Co. v. Bowles, 321 U. S. 144, 
which defined the statutory exemption for “common carriers 
and other public utilities’’ contained in Section 302 (c) of the 
Act, and established the limits of the Price Administrator’s 
authority to regulate rates of persons claiming such exemption. 
The background of this matter, and the objects sought to be 
accomplished by Amendments 45 and 50 are fully seti forth 
in the Statements of Considerations for those amendments. 
The Statements are quite lengthy, but we think they aire es¬ 
sential for a proper understanding of the issues and we have 
accordingly set them forth in full in the Appendix, infra, j 

As appears from the Statements, the history of OPA’s regu¬ 
latory activities with respect to public utility rates has been, 
in main outline, as follows: 

1. Prior to the Davies Warehouse decision (Jan. 31, 1944), 
supra, the Administrator proceeded on the theory that the 
“public utility” exemption in Section 302 (c) of the Act ex¬ 
tended to “businesses which were traditionally regarded as pub¬ 
lic utilities and which were generally subject to rate regulation” 
(Statement of Considerations for Amendment 45 to RSR 11, 
Appendix, infra), such as companies furnishing electric light 
and power, gas, water and heat. On this theory the Adminis¬ 
trator embodied in Supplementary Regulation No. 11 and in its 


i 


i 



revisions the various public utility exemptions noted at p. 23, 
supra, including those for transportation services, i. e., trans¬ 
portation of commodities and persons. And, on this same 
theory, the Administrator extended price controls to industries, 
such as the warehousing industry, which were considered not to 
be a “traditional” type of public utility or which were not 
“generally” subject to regulation. Further, after the enact¬ 
ment of the Stabilization Act of 1942 (Act of October 2, 1942, 
pp. 2-3, supra, the Administrator embodied in Procedural Reg¬ 
ulation No. 11, issued November 12, 1942, 7 F. R. 9390, pro¬ 
visions implementing the provision in the latter statute requir¬ 
ing common carriers and other public utilities to give 30 days’ 
notice to the President or his designee prior to instituting any 
general rate increase. Thus, from the time of issuance of Pro¬ 
cedural Regulation No. 11 until the issuance of Amendments 
45 and 50 to RSR 11 in response to the Davies Warehouse de¬ 
cision, public utilities were exempted from price control under 
the Emergency Price Control Act if they were of the “tradi- 
’ tional” type and were “generally” subject to rate regulation; 
such utilities, however, were subject to the 30-day notice re¬ 
quirements of Procedural Regulation No. 11 and the Stabili¬ 
zation Act of 1942; and other industries, such as the warehouse 
industry, were deemed subject to the Price Control Act because 
they were not considered to be of the “traditional” type of 
public utility or because their rates were not “generally” 
regulated. 

2. After the Davies Warehouse decision the Administrator 
followed the theory adopted in that case that the test for ex¬ 
emption of a “common carrier” or other public utility under 
the Emergency Price Control Act was (1) whether the par¬ 
ticular industry was “appropriately classified” as a public 
utility by an authorized regulatory body, and (2) -whether its 
rates were subject to regulation and had actually been estab¬ 
lished or otherwise regulated by an authorized regulatory body. 
This dual test was embodied in sub-section (141) of RSR 11, 
adopted by Amendment No. 45, pp. 23-24, supra. In addition, 
the latter regulation was amended by adding a new paragraph 
(c) (Amendments Nos. 45 and 50) providing that utilities 
which were thenceforth exempted from the provisions of the 


Emergency Price Control Act and regulations thereunder pur¬ 
suant to the Davies Warehouse decision and pursuant to the 
specific exemptions in RSR 11 and the general exemption con¬ 
tained in sub-section (141), supra, should be subject to the 30 
days’ notice provision of the Stabilization Act of 1942. 

We turn now to the sole remaining question on these appeals, 
namely, whether, in view of the provisions of RSR 11 the busi¬ 
ness of these appellants has been exempted from control under 
the OPA “services” regulations here involved. The answer is 
not in doubt. 

The only provisions of RSR 11 which have any possible 
bearing are the following, which have been set forth in sub¬ 
stance heretofore, and are quoted once more for the conven¬ 
ience of the Court. 

| 

[The exemption shall apply to] 

- (91) Transportation of commodities by rail, water, 

motor, pipe line, or other means of conveyances 

* * * 


(92) Transportation of persons 


(141) Any service not excepted by other sub-para¬ 
graphs of this supplementary regulation when per¬ 
formed by a person appropriately classified as a, pub¬ 
lic utility and subject to regulation as such, maximum 
rates or charges for such service having been estab¬ 
lished, or otherwise regulated, by a federal, state, or 
municipal authority having jurisdiction over such 
rates or charges. 7 ; 

Applying the standards of the above provisions to the busi¬ 
ness of these appellants, it is evident that RSR 11 does not 
grant appellants the exemption which they claim. Their busi¬ 
ness is obviously not the “transportation of commodities’^; nor 
is it, equally obviously, the “transportation of persons.” It is, 
instead, the rental of equipment, automotive vehicles. Appel¬ 
lants transport nothing and no one. 8 


7 The provisions are as amended by Amendments 45 and 50 pp. 23-24, supra. 
" The “transportation” aspect is further discussed at pp. 30-33, infra. 
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Nor can appellants claim either (1) that they are “appro¬ 
priately classified as a public utility and subject to regulation 
as such by a federal, state, or municipal authority having ju¬ 
risdiction over [their] rates or charges”; or (2) that their 
“maximum rates or charges * * * [have] been estab¬ 

lished, or otherwise regulated” by any such regulatory body. 
Both of the foregoing requirements must be met by any per¬ 
son invoking the exemption established by sub-section (141) 
of ESR 11, supra, Appellants meet neither. Their claim that, 
as owners of an “agency or agencies for public use for the con¬ 
veyance of persons or property within the District of Colum¬ 
bia for hire * * *” they possess the status of “common 
carrier” within the meaning of Title 43, Section 111, of the 
District of Columbia Code, a claim which we discuss more 
fully hereafter in another connection (p. 34, infra), is obvi¬ 
ously not responsive to the explicit requirements of sub-section 
(141); their possible status as “common carrier” under the 
peculiar provisions of the District of Columbia Code does not 
bring appellants within the category of those “appropriately 
classified” as a public utility by an authorized regulatory 
body—they have been classified, if at all, only by statutory 
provision of general applicability and atypical terminology. 
The Public Utilities Commission of the District of Columbia, 
to whom appellants look as the authorized regulatory body, 
has not classified appellants in any manner whatever, not to say 
“appropriately” as a “public utility” w’ithin the meaning of 
RSR 11 .• 

But even if it be conceded, arguendo, that appellants are so 
“appropriately classified,” they still fail of exemption under 
sub-section (141) of RSR 11 because their rates have not been 
“established or otherwise regulated” by an authorized regu¬ 
latory body other than the OPA. As found by the court below 

“Appellants’ status with respect to the Public Utilities Commission is dis¬ 
cussed at pp. 34 et seq., infra. It should be noted in this connection that ap¬ 
pellants do not come within the provisions of Section 2 (e) of MPR 571, issued 
early this year (see Appendix, infra), which exempts “any service which 
has been classified by a municipal, state, or federal regulatory body as a 
for-hire carrier service.’’ The drivers who rent appellants vehicles are 
doubtless so “classified" by the Public Utilities Commission, but appellants 
are not classified in any manner, except perhaps as persons conducting the 
business of taxicab rentals. (See pp. 32 and 33, infra .) 
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“there is no evidence that the Public Utilities Commission of 
the District of Columbia has ever taken into account such rental 
or hire charges in fixing the rates for common carriage” (Joint 
appendix, p. 7). Appellants have attempted to suggest in their 
brief (pp. 7-8) that, following the Order of Investigation 
issued by the Public Utilities Commission in April 1942 (Ap¬ 
pellants’ brief, Appendix, pp. 18-19), the Commission’s failure 
to establish rates on appellants’ rental business indicates that 
the Commission “apparently found no reason for establishing 
rental or hire rates, as such rates as are in existence we)*e not 
found to be unlawful or contrary to the public interest.”! Un¬ 
fortunately for appellants’ theory, the official transcript of the 
Commission’s proceedings held pursuant to the above Order of 
Investigation establishes that there was not one word of testi¬ 
mony on the question of taxicab rentals, that the question was 
not so much as mentioned by anyone, and that the proceedings 
were concerned wholly with the matter of taxicab passenger 
rates. (Transcript of Proceedings, Case No. 331, January 19, 
May 3, 1943, Public Utilities Commission, District of Colum¬ 
bia). It is not surprising therefor, that the order issued by the 
Commission at the close of the investigation and hearings dealt 
solely with taxicab passenger fares and contained no provision 
respecting taxicab rentals (Order, Formal Case No. 331, In the 
Matter of Taxicab Group-Riding Services and Rates, May 11, 
1943, Public Utilities Commission, District of Columbia) . 

The Public Utilities Commission has thus made no attempt 
to regulate appellants’ rental rates. Under these circumstances 
the only result that would be accomplished by exempting ap¬ 
pellants from the present wartime price controls would be, as 
the court below well put it, “to place them in an immunized 
field of activity subject to no regulation whatsoever and 
amount, in effect, to the granting of a license in the nature of a 
special privilege to a special group to exact as much as the 
traffic will bear from other members of the same group—not so 
privileged—because the rates drivers charge the riding public 
are fixed by the Public Utilities Commission” (Joint Appendix, 
p. 8). It was in order to avoid creating this very kind of “im¬ 
munized field of activity” that the Price Administrator, follow¬ 
ing the principles laid down in the Davies Warehouse case, 
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supra , so framed the applicable provisions of RSR 11 as to leave 
the way open for establishment of price controls over any busi¬ 
ness claiming a public utility character but not “appropriately 
classified” as such and whose rates are not actually regulated 
by an authorized regulatory body. 10 

Appellants' demand for what must amount to immunity 
from price regulation until such time as the Public Utilities 
Commission may see fit to undertake the task—and, more 
significantly, in its necessarily retrospective effect it would con¬ 
stitute a complete immunity for the alleged violations in¬ 
volved in these suits—has been treated in our discussion down 
to this point as though it presented authentic issues of “com¬ 
mon carrier” or “public utility” exemption under the applicable 
OPA regulations. We have accepted this formulation of the 
issues down to this point in the interests of a full discussion, 
and in a desire to meet appellants on their own chosen ground 
of argument. Actually, however, the issues of this case are 
not and never have properly been issues involving the “com¬ 
mon carrier” and “public utility” concepts as they occur in the 
regulatory pattern established by the Price Administrator for 
“services” n . In other words, the questions that must be con¬ 
sidered here are not merely whether (as has been considered 
in the foregoing pages) the applicable regulations provide ex¬ 
emption for appellants on the assumption that their business 
is that of a public utility, but also whether under the regula¬ 
rs heretofore noted (pp. 24-27, supra), the above states the purport of 
sub-section (141) of RSR 11, which takes in all services of a utility character 
not specifically dealt with in the regulation. For the latter services the 
regulation imposes a similar pattern of control, in that they are exempted 
only insofar as they meet the requirements of the new paragraph (c) added 
by Amendments 45 and 50 (p. 24, supra). Paragraph (c) provides ex¬ 
emption for the “traditional” type of public utility services such as electric 
light and power, transportation of commodities, etc., where the company 
“furnishes or offers to furnish to the general public [such service] * * * 

at rates or charges which are required by law to be nondiseriminatory.” 
With regard to “transportation of persons” (sub-section (92) of (b)), see 
the detailed discussion at pp. 23 and 30. 

11 We do not lose sight of the fact that under the applicable provisions 
of the District of Columbia Code appellants’ business may well be within 
the potential jurisdiction of the Public Utilities Commission as the business 
of a "common carrier,” a point to which we shall again advert hereafter 
(pp. 34, infra). 
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tions appellants’ business is treated as a public utility at all, 
i. e., whether appellants’ business is treated as that of furnish¬ 
ing transportation or rather as that of furnishing transporta¬ 
tion equipment. The furnishing of transportation suggests 
properly enough, the public utility concept; the furnishing of 
transportation equipment such as automotive equipment, does 
not. Thus, in Ellis v. Interstate Commerce Commission, 237 
U. S. 432, it was contended that a company which rented rail¬ 
road cars to railroads was a common carrier within the mean¬ 
ing of the Interstate Commerce Act. In rejecting this con¬ 
tention, the Supreme Court said: 

The Armour Car Lines in a New Jersey corporation 
that owns, manufactures, and maintains refrigerator, 
tank, and box cars, and that lets these cars to the rail¬ 
road or to shippers. It also owns and operates i icing 
stations on various lines of railway, and from these ices 
and re-ices the cars, when set by the railroads alt the 
icing plant, by filling the bunkers from the top, jafter 
which the railroads remove the cars. The railroads pay 
a certain rate per ton, and charge the shipper accord¬ 
ing to tariffs on file with the Commission. Finally it 
furnishes cars for the shipment of perishable fruits* etc., 
and keeps them iced, the railroads paying for the same. 
It has no control over motive power or over the move¬ 
ment of the cars that it furnishes as above, and in short, 
notwithstanding some argument to the contrary, is not 
a common carrier subject to the Act. 

Again in Tank Car Corporation v. Terminal Co., 308 U. S. 
422,428, the Supreme Court said: 

Freight cars are facilities of transportation, as de¬ 
fined by the Act. The railroads are under obligation, 
as part of their public service, to furnish these facili¬ 
ties upon reasonable request of a shipper, and therefore 
have the exclusive right to furnish them. They are not, 
however, under an obligation to own such cars. They 
may, if they deem it advisable, lease them so as to be in 
position to furnish them according to the demand of the 
shipping public and, if the carriers do so lease cars, 
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the terms on which they obtain them are not the subject 
of direct control by the Interstate Commerce Commis¬ 
sion. If the carriers pay too much for the hire of such 
cars the Commission may, of course, refuse to allow 
them to reflect such excess cost in their tariffs. The 
lessor of such cars to a railroad, however, is not itself 
a carrier or engaged in any public service. Therefore 
its practices be without the realm of the commission’s 
competence. 

The distinction emphasized in the foregoing decisions as 
between the furnishing of transportation and the furnishing 
of transportation equipment in the “public utility” sense, was 
carried over by the Price Administrator into the regulations 
here involved. Transportation both of commodities and per¬ 
sons, as noted heretofore (pp. 23 and 27, supra ) is the subject of 
special exemptions under the regulations in common with the 
services of electric power and light companies, gas companies, 
and the like. But no comparable exemption is to be found in 
the regulations for the furnishing of transportation equip¬ 
ment. 12 

The renting of taxicabs by appellants is not the furnishing 
of transportation to anyone. Appellants transport nothing 
and no one, as we have heretofore pointed out, and as em¬ 
phasized by the court below (Joint Appendix, p. 8). They fur¬ 
nish to individual drivers the “automotive equipment” used 
by the latter in their operations as true common carriers. It 
is significant that, under the practice of the Public Utilities 
Commission, it is the driver and not the owner of the vehicle 
who is held accountable for any breach of the Commission’s 
schedule of passenger fares. And while it is true that along 
with circuses, carnivals, turkish baths, fortune tellers and pri¬ 
vate detectives, appellants’ automobiles are licensed under the 
General License Law (Chapter 23, Title 47, Code of the Dis¬ 
trict of Columbia), all automobiles for hire, including hearses 
and ambulances, whether owned or operated by common car¬ 
riers or public utilities or otherwise, are also licensed under the 

v Railroad equipment furnished by a common carrier is exempted by sub¬ 
section 60 of RSR 11, p. 21, supra; and see the special provisions in Section 
2 (e) of MPR 571, Appendix, infra, which are wholly inapplicable here. 



same section of the statute (Sec. 47-2331). Cave v. District 
of Columbia, 66 App. D. C. 351, 87 F. 2d 748; Hazen v. Chamr- 
bers, 71 App. D. C. 220, 108 F. 2d, 741. The fact that ap¬ 
pellants’ vehicles are licensed under that provision does not, 
therefore, establish that appellants are rendering “transporta¬ 
tion” services even within the meaning of the District of Co¬ 
lumbia statutes; much less does it show that they are render¬ 
ing such services within the meaning of the applicable OPA 
regulations. 

Even if it be conceded, arguendo, that by some conceivable 
theory (appellants suggest none) the legal status of “common 
carrier” held by the taxicab drivers who rent appellants’ 
vehicles could relate back to endow appellants themselves, 
vicariously, with some of the attributes of a “common carrier,” 
it would still not alter the fact that the particular business 
activity of appellants which forms the subject of these suits is 
not a transportation activity. That is, a person may have in 
one or more aspects the status of a common carrier, but that 
does not mean that everything he does partakes of a “public 
utility” character. A familiar example is that of the electric 
power and light company which sells refrigerators and other 
electric fixtures at retail. Are such retail sales to be held exempt 
from the applicable price controls for sales of such commod¬ 
ities on the theory that they are sales by a public utility? Or, 
let the same test be applied to the case of the railroad passenger 
carrier selling restaurant meals on board its trains. So here, 
if it be assumed that appellants share or participate in some 
unexplained way in the transportation business conducted by 
the drivers who rent vehicles from them, it does not follow that 
the anterior business activity conducted by appellants, the rent¬ 
ing of the vehicles to the drivers, is itself a transportation 
activity. j 

Appellants’ business is not transportation, and it is pot 
treated by the regulations as transportation. It is the furnish¬ 
ing of equipment, and is so treated by the regulations. We 
therefore submit that, in formulating the issues herein as 
though they turned on the “public utility” exemption pro¬ 
visions of the applicable OPA regulations, appellants are laying 


a false scent. Appellants’ business is not treated in the regula¬ 


tions as “transportation” or as partaking of any public utility 
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character whatever. It is treated simply as what it in fact is, 
the renting of equipment to individual lessees. 13 

Neither the point which we have been urging in the foregoing 
pages, to the effect that the OPA regulations do not treat 
appellants’ business as the furnishing of transportation or as 
partaking of a public utility character, nor the point urged 
earlier, to the effect that even if its public utility character be 
conceded, appellants’ business nevertheless is not exempt as a 
public utility under the regulations because it fails to meet the 
requirements as to '‘appropriate classification” and actual rate 
regulation—neither of these points, we hasten to say, should be 
taken as indicating any thought or intention on the part of the 
Price Administrator to oust the Public Utilities Commission 
from any potential or unexercised jurisdiction which it may have 
over the business of these appellants. We express no opinion 
as to whether the Commission’s statutory authority compre¬ 
hends this subject matter, and a decision of that question is not 
necessary for the disposition of this case. However, we can and 
do state to the Court that if the Commission should determine 
that it has the authority and should move to establish maxi¬ 
mum rates for taxicab rentals in the District of Columbia, the 
Price Administrator would withdraw the present controls from 
this area, regardless of whether the Emergency Price Control 
Act, properly construed, and applied to this situation, would 
require such a withdrawal of control. 

This brings us to a question which transcends the immediate 
issues of these appeals and has importance for the inflation 
control program as a whole. In our previous discussion of the 
Davies Warehouse decision and of Amendments 45 and 50 to 
* RSR 11, which were issued in response to that decision (pp. 
25-27, supra), we noted that the Supreme Court there laid 

“The further point should be noted that transportation of persons, taken 
by itself, is in any event wholly exempt from control under the Emergency 
Price Control act apart from any consideration respecting the public utility 
exemption. This is true because transportation of persons, like transmittal 
of wire and telephone messages does not come within the statutory definition 
of “commodity” as the servicing of a commodity. A person is not a com¬ 
modity, nor is a telegraphic or telephonic message. Cf. Automatic Fire Alarm 
Co. v. Bowles, 143 F. 2d 602 (E. C. A., 1044). The provisions of RSR 11 are 
so drawn, as to effectuate these absolute statutory exemptions. See sub¬ 
sections (b) SI, (b) 82, (b) 92, (c) 1, and (c) 3. 
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down for the guidance of the Price Administrator the essential 
limits to be observed by him in exercising his statutory author¬ 
ity to regulate the rates charged by persons claiming the benefit 
of the exemptions contained in Section 302 (c) of the Act for 
“rates charged by any common carrier or other public utility”. 
The Court, as was seen, construed the foregoing statutory ex¬ 
ception as leaving the Administrator free to regulate such rates 
w'here the seller failed to meet two requirements:—(1) “appro¬ 
priate classification” as a public utility by the regulatory body 
having jurisdiction; and (2) actual regulation of rates by such 
body. The Court indicated that while it was desirable to con¬ 
strue the statute so as to avoid undue infringement upon the 
traditional sphere of the states in the matter of regulation of 
public utilities, and, while it was desirable in particular to 
avoid any such conflict between state and federal authorities 
where the interests of the nation in the maintenance of stable 


w’artice prices w'ould not remain wholly unprotected if federal 
control were absent, nevertheless, the Administrator should be 
left free to occupy ground left vacant by state or local authori¬ 
ties lest in crucial areas of our wartime economy there come 
about the very dangers which the Court and the Congress 
viewed as unlikely only so long as state regulatory commis¬ 
sions were “exercising comprehensive control over the prices 
of a business appropriately classified as a public utility” (321 
U.S. at 152). 14 

These appeals are the first in any jurisdiction since ; the 
Davies Warehouse decision presenting a question as to the 
Price Administrator’s authority to establish price controls over 
the field of the “unregulated” public utility. As we submitted 


in Point I, supra, the question cannot be determined in this 


proceeding in terms of the validity of the regulations involved, 


but must rather be determined on the basis of a construction of 


these regulations. That is, the question is whether RSR 11, 
properly construed, works an exception for persons such as 
these appellants, who invoke the provisions of that regulation 

” — i 

14 It is not inappropriate to mention that the National Association of 
Railroad and Utility Commissions filed a brief in the Supreme Court in the 
Davies Warehouse case urging the adoption of the distinction between 
regulated and unregulated utility rates (U. S. Sup. Ct., Oct. term 1943, 
No. 112). 
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creating special exemption for public utilities. Putting it in 
another way, the question is whether RSR 11, in the light of its 
background as a direct outgrowth of the Davies Warehouse 
decision, is properly to be construed and taken as establishing 
the future pattern for control of public utility rates by the Price 
Administrator in those residual areas where state authorities 
have failed to impose control in accordance with the precepts 
laid down in the Davies Warehouse decision. In other words, 
while Section 204 (d) of the Act precludes this Court from pass¬ 
ing on the validity of the Administrator’s regulations, we wel¬ 
come a full decision by the Court on the issues of construction 
involved, and, in particular, on the issue as to the correct con¬ 
struction of RSR 11 in the light of the Davies Warehouse de¬ 
cision. To be sure we do not recede from our earlier contention 
(pp. 30-32, supra ) that these appellants are treated under the 
regulations not as public utilities furnishing transportation 
but as merely furnishing transportation equipment. Never¬ 
theless, we respectfully suggest that it would be appropriate 
for the Court, in passing on appellants’ claim that they are 
in fact to be treated as public utilities within the meaning of the 
regulations, to point out, if the Court should be disposed to 
such a conclusion, that, since appellants are not “appropriately 
classified” as a public utility and since their rates are not actu¬ 
ally regulated by an authorized body other than the OPA, they 
must consequently remain subject to the regulations irrespec¬ 
tive of their status as public utilities furnishing transportation 
or as lessors of transportation equipment. 

CONCLUSION 

It is respectfully submitted that the judgment below should 
be affirmed. 

Respectfully submitted. 

Thomas I. Emerson, 

Deputy Administrator for Enforcement. 

Fleming James, Jr., 
Director , Litigation Division. 

Abraham Glasser, 

Special Appellate Attorney. 

Albert M. Dreyer, 

Attorney. 
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1. The Statement of Considerations for Amendments 45 and 
50 to Revised Supplementary Regulation No. 11 are as follows 
(OPA Service 11: 290-R et seq., 11 :.290-V et seq.): 

Amendment No. 45 j 

I 

Amendment No. 45 to Revised Supplementary Regu¬ 
lation No. 11 (which has been filed with the Division 
of the Federal Register) amends subparagraph (91) 
and adds subparagraph (140) and subparagraph (141) 
to paragraph (b)-of Section 1499.46 of Revised Supple¬ 
mentary Regulation No. 11 to the General Maximum 
Price Regulation. It also adds a new paragraph (c) to 
that section, the present paragraphs (c) and (d) being 
redesignated (d) and (e) respectively. 

The Emergency Price Control Act, in Section 302 (c) 
(2), exempts from regulation “the rates charged by any 
common carrier or other public utility.” The Office of 
Price Administration interpreted the term “public 
utility” to include all businesses which were tradition¬ 
ally regarded as public utilities and which were generally 
subject to rate regulation. Typical among these vfere 
companies furnishing electric light and power, gas, 
water, and heat. 

This construction of the Act was believed to make for 
uniformity in the control of the maximum prices of the 
businesses involved. Regardless of variations in state 
law, a given industry throughout the nation was either 
subject to, or exempt from, price regulation under the 
Emergency Price Control Act of 1942. 

In the light of this legal interpretation the General 
Maximum Price Regulation exempted from price con¬ 
trol the services furnished by such public utilities. It 
likewise exempted common carrier and communication 
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services. It is to be noted that none of these exemptions 
depended on whether in a particular state the rates of 
the carrier or other utility were in fact regulated. 

On January 31, 1941, the Supreme Court of the 
United States 1 held that the Davies Warehouse Com¬ 
pany, a California corporation, doing a public ware¬ 
house business and declared by the law of California 
to be a public utility and w’hose maximum rates as such 
were regulated by the California Railroad Commission, 
was a public utility within the meaning of Section 302 
(c) (2) of the Emergency Price Control Act of 1942 
and consequently not subject to the General Maximum 
Price Regulation. 

W'hile the Court’s opinion does not fully define the 
boundaries of OPA jurisdiction over common carriers 
and other public utilities, it is reasonably clear that, in 
the opinion of the Supreme Court, storage and other 
services w’hen furnished by companies appropriately 
classified as public utilities and subject to regulation as 
such, and whose maximum rates or charges for such 
services have been established by, or otherwise regulated, 
a federal, state, or municipal authority having jurisdic¬ 
tion over such rates or charges, w'ould not be subject 
to price control under the Emergency Price Control Act. 
Conversely, it is believed that those companies which 
do not meet the above specifications would not be re¬ 
garded by the Supreme Court as being “common carriers 
and other public utilities” within the meaning of Sec¬ 
tion 302 (c) (2). This view' of the holding of the Davies 
case is embodied in Amendment No. 45 to Revised Sup¬ 
plementary Regulation No. 11 to the General Maximum 
Price Regulation. 

It should be noted here that it is the position of OPA 
that if any common carrier or other public utility is 
exempt from the Emergency Price Control Act, it is, 

1 Davies Warehouse Companj/. Petitioner v. Chester Boxcles. No. 112— 
October Term—1043. 


nevertheless, subject to the Act of October 2, 1942. 2 
Consequently, those companies which have heretofore 
been considered subject to the former Act and which 
under the Davies Co. cases are now to be considered 
‘‘public utilities,” must comply with the latter Acti 
Where a company which has heretofore been con¬ 
sidered a “public utility” under the Emergency Price 
Control Act because of the character of the service it 
performed is no longer to be regarded as such because 
it is not regulated or otherwise fails to meet the criteria 
indicated in the Davies Co. case, such a company is no 
longer subject to the Stabilization Act. However, if; the 
service it performs falls within the definition of a “com¬ 
modity” in § 302 (c) of the Emergency Price Control 
Act, then the company becomes subject to regulation 
under that Act. j 

The authority thus recognized as vested in the Ad¬ 
ministrator extends to such utilities as electric light, 
power, gas, water, and heat companies and to common 
carriers of property by motor vehicles where these com¬ 
panies are not classified or regulated as public utilities 
or their maximum rates are not established or otherwise 
regulated, by any federal, state, or municipal body. 
Rather than undertake to exercise such authority by 
the issuance of regulations fixing new maximum prices, 
the Administrator has instead determined that these 
companies should remain subject to Procedural Regu¬ 
lation No. 11, issued pursuant to the Stabilization Act 
of October 2, 1942. This regulation requires notice of 
any general rate increases, accompanied by specified 
data relating thereto, be filed with OPA 30 days before 
the increase becomes effective. However, as to such 

" That Act requires that any common carrier or other public utility, be¬ 
fore making any general increase in its rates, must give the President or 
his representative thirty days' notice of such general increase and. further¬ 
more, consent to the latter’s timely intervention before the regulatory au¬ 
thority having jurisdiction over the rates involved. The Economic Stabili¬ 
zation Director is the President’s representative and by directive, the Price 
Administrator has been appointed to act for the Director. 





unregulated carriers and utilities, the notice require¬ 
ment will be predicated on Sections 2 (a) and 202 (a) 
of the Emergency Price Control Act. Their existing 
rates will become maximum prices which may be 
changed only by the giving of the 30-day notice as 
required. 

Since adequate opportunity for consultation with the 
industries affected by this determination has been lack¬ 
ing, the 30-day notice requirement has been continued 
by an amendment to Revised Supplementary Regu¬ 
lation No. 11 which will remain in effect for 60 days, 
pursuant to the provision for temporary regulations in 
Section 2 (a) of the Price Control Act. During the 60 
days following the effective date of the amendment, the 
Administrator will take appropriate steps to consult 
with the industries concerned "and, on the basis of such 
consultations and the notices heretofore or hereafter 
received, determine whether to continue the notice 
requirement in effect, to issue maximum price regula¬ 
tions if in any area or in any of the industries such action 
may appear necessary for stabilization, or to give com¬ 
plete exemption from regulation to some or all the 
industries affected. 

Since the Emergency Price Control Act, by its defini¬ 
tion of “commodity” in Section 302 (c), 3 excludes from 
its application communication companies and carriers 
of passengers since neither type of service is rendered 
in connection with a commodity, the companies furnish¬ 
ing such services which are now exempt from the 
Stabilization Act because unregulated are also exempt 
from the Price Control Act because of the character of 
the services they render. 

To indicate the status of utilities exempt from the 
General Maximum Price Regulation as regards Pro- 

1 The term “commodity” * * * includes services rendered otherwise 

than as an employee in connection with the processing, distribution, storage, 
installation, repair, or negotiation of purchases or sales of a commodity, or 
in connection with the operation of any service establishment for the 
servicing of a commodity. 



cedural Regulations No. 11, the amendment indicating 
these relationships has taken the form of a new para¬ 
graph (c) in Revised Supplementary Regulation No. 
11. This lists in sub-paragraph (1), by reference t6 the 
appropriate sub-paragraphs in paragraph (b), those 
carriers and other public utility services for which 
notices of rate increases must be given under Procedural 
Regulation No. 11. Sub-paragraph (2) of the new para¬ 
graph (c) indicates those services which, though not 
under the Stabilization Act, are being required to remain 
subject to the notice requirements of Procedural Regula¬ 
tion No. 11, pursuant to the Price Control Act, for 60 
days only. Sub-paragraph (3) lists those services which 
are exempt from both Acts. 

Appropriate changes are being made in Procedural 
Regulation No. 11, concurrently with these amendments. 

The accompanying amendment which accomplishes 
the purposes indicated above should be issued. 

* * * * * I 

! 

Amendment No. 50 

Effective March 24, 1944, the Office of Price Admin¬ 
istration issued Amendment No. 45 to Revised Supple¬ 
mentary Regulation No. 11 which re-drew the jurisdic¬ 
tional lines of OPA in accordance with the decision of the 
United States Supreme Court in Davies Warehouse Co. 
v. Bowles. As the statement of considerations accom¬ 
panying Amendment 45 indicated, it was promised on 
the view that, under the decision in the Davies Case, 
the exemption from price control accorded the rates of 
“common carriers and other public utilities” by Section 
302 (c) (2) of the Emergency Price Control Act ex¬ 
tended only to those persons who in furnishing services 
or commodities to the general public were appropriately 
classified as public utilities or common carriers and 
regulated as such, their maximum rates being estab¬ 
lished, or otherwise regulated by, federal, state, or local 
authorities having jurisdiction. 
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Under this view, certain companies furnishing elec¬ 
tricity, gas, light, heat, power, water, and various forms 
of transportation, which had heretofore been exempted 
from maximum price regulation because considered 
exempt under the Emergency Price Control Act, became 
subject to that Act because they were not under public 
utility or common carrier regulation and their maximum 
rates were not established or otherwise regulated by 
regulatory agencies. Pending further consideration of 
the problems presented by such companies, the Admin¬ 
istrator determined to continue them under the same 
requirements as had previously been deemed applicable 
to them. These requirements were those relating to the 
30 days' notice of general rate increases prescribed in 
Procedural Regulation No. 11. Procedural Regulation 
No. 11 had been issued pursuant to the Stabilization Act 
of October 2, 1942. However, since the Stabilization 
Act's requirement of notice could be considered appli¬ 
cable only to those companies which were exempt from 
the Emergency Price Control Act, it became necessary 
to invoke the authority of the latter Act in order to im¬ 
pose the notice requirement on the unregulated com¬ 
panies which were subject to that Act but not to the 
Stabilization Act. This was done by Amendment 45 to 
Revised Supplementary Regulation No. 11. 

Since Amendment 45 was issued under the authority 
of the Emergency Price Control Act and since the op¬ 
portunity for consultation with the various unregulated 
segments of the numerous industries affected had not 
been adequate, the amendment was issued as a tem¬ 
porary maximum price regulation for which no prior 
consultation with industry is required by the Act. Be¬ 
ing a temporary regulation, its duration was limited to 
60 days. During the course of this period, the Office has 
endeavored to carry out the intention declared in the 
statement of considerations to Amendment 45. 

“* * # During the 60 days following the effective 

date of the amendment, the Administrator will take ap- 


propriate steps to consult with the industries concerned 
and, on the basis of such consultations and the notices 
heretofore or hereafter received, determine whether to 
continue the notice requirement in effect, to issue maxi¬ 
mum price regulations if in any area or in any of the 
industries such action may appear necessary for stabili¬ 
zation, or to give complete exemption from regulation 
to some or all the industries affected.” 

Since March 24, 1944, the Office of Price Administra¬ 
tion has undertaken numerous consultations with repre¬ 
sentative members of affected industries with respect 
to the institution of permanent price action. On the 
basis of these consultations, such notices of rate in¬ 
creases as have been received, and statistical and eco¬ 
nomic studies of costs, profits, margins and rate levels, 
the Administrator has concluded that the continuation 
of the notice requirements constitutes the most satis¬ 
factory of the three alternatives noted above with re¬ 
spect to most of the industries subject to the 60klay 
provision in Amendment 45. As to some of the indus¬ 
tries, this conclusion has been reached only tentatively, 
but, pending further study, the notice requirements here¬ 
tofore made are continued indefinitely by the accom¬ 
panying amendment for all persons who, for the 60 
days beginning March 24, 1944, have been subject to 
the requirement to give 30 days notice of general rate 
increases pursuant to Procedural Regulation No. 11. 

To implement that decision, it has been necessary to 
revise certain of the subparagraphs of paragraph ;(b), 
Section 1499.46 of Revised Supplementary Regulation 
No. 11, which lists the services which have been subject 
to the temporary regulations. It has also been neces¬ 
sary to revise subparagraphs (1) and (2) of paragraphs 
(c) of Section 1499.46 which states the extent of the 
exemption granted to certain services listed in para¬ 
graph (b) and sets forth the requirements as to the 
giving of notice. 

The revised subparagraphs of paragraph (b) do not 
state the extent of the exemption afforded the persons 




furnishing the services listed therein but instead refer 
for this purpose to paragraph (c). Under subparagraph 
(1) of paragraph (c), as revised, the exemption from 
the General Maximum Price Regulation with respect 
to all services heretofore subject to the temporary regu¬ 
lation depends on whether the companies furnishing 
those services offer them to the general public at rates 
or charges which are required by statute, regulation or 
judicial decision to be nondiscriminatory. 

Subparagraph (1) of paragraph (c) also states the 
notice requirements with which all companies subject 
to that subparagraph must comply (except certain un¬ 
regulated communication companies and carriers of pas¬ 
sengers listed in subparagraph (3) of paragraph (c). 
These notice requirements are imposed regardless of 
whether a company is subject to the Stabilization Act 
or the Emergency Price Control Act. Where, however, 
the company furnishing the service does not have its 
maximum rates established, or otherwise regulated, by 
a federal, state, or local authority having jurisdiction, 
then the notice requirement, as subparagraph (2) makes 
clear, is imposed by the Emergency Price Control Act. 
However, in either case, the notice requirements are 
identical, being derived from the same provisions of 
Procedural Regulation No. 11. If, however, an increase 
in a rate or charge is made in disregard of these notice 
requirements then, though under either Act the in¬ 
crease is void, a company under the Stabilization Act 
would be subject to the enforcement provisions of that 
Act whereas the company under the Emergency Price 
Control Act would be subject to the enforcement meas¬ 
ures therein provided, as would its commercial and in¬ 
dustrial customers also. Subparagraph (2) of paragraph 
(c), as now revised, declares what had previously been 
indicated in the statement of considerations to Amend¬ 
ment 45, namely, that the rates and charges of unregu¬ 
lated companies lawfully existing on March 24, 1944, 
or subsequently increased pursuant to the requirements 
of Procedural Regulation No. 11, constitute maximum 


prices within the meaning of the Emergency Price Con¬ 
trol Act and resort to higher rates and charges will: sub¬ 
ject both the company and its customers in the course 
of trade or business to the enforcement provisions of the 
Price Control Act. Since, of course, the notice pro¬ 
cedure provides means whereby rates and charges may 
be increased, it is anticipated that there will be no viola¬ 
tions arising out of refusals to abide by it. 

In consulting with representatives of as many of the 
segments of the unregulated industries heretofore sub¬ 
ject to the temporary regulation as it was practicable 
to reach, the Administrator found a willingness to ac¬ 
cept the continuation of the 30-day notice requirements 
to be very prevalent. The unregulated industries rec¬ 
ognized, with him, the appropriateness of continuing 
as to them the same notice requirements as are applica¬ 
ble to the same industries in areas where common car¬ 
rier or public utility rate regulation exists. Moreover, 
the 30-day notice requirement operates to postpone in¬ 
creases long enough to permit their careful considera¬ 
tion and to afford to the Administrator an opportunity 
to dissuade companies from making increases which he 
finds, on the basis of data submitted, not to be justi¬ 
fiable in the light of wartime conditions and the stabili¬ 
zation program. Finally, the information thus received, 
when added to that obtained from other sources, will 
enable the Administrator to determine whether any 
stricter controls are essential and, if so, to ascertain in 
what areas and segments of the affected industries the 
application of such controls might be required. 

i 

• 2. The pricing, record-keeping, and “definitions” provisions 
of “Maximum Price Regulation No. 165, as amended—Serv¬ 
ices” read in part as follows: 

§ 1499.102. Maximum Prices for Services: General Pro¬ 
visions. Except as otherwise provided in Maximum 
Price Regulation No. 165, as amended, the seller's max¬ 
imum price for any service to which this Maximum price 
Regulation No. 165, as amended, is applicable shall be: 



(a) The highest price charged during March 1942 (as 
defined in this section) by the seller— 

(1) For the same service; or 

(2) If no charge was made for the same service, for 

the similar service most nearly like it; 

* * * * * 

(b) If the seller’s maximum price cannot be deter¬ 
mined under paragraph (a), the maximum price of the 
“most closely competitive seller ^f the same class” 

(1) For the same service; or 

(2) If such competitive seller has no maximum price 
for the same service, for the similar service most nearly 
like it; 

***** 

Highest Price Charged During March 1942 

For the purposes of this Maximum Price Regulation 
No. 165, as amended, the highest price charged by a 
seller during March 1942 shall be: 

(1) The highest price which the seller charged for a 
service “supplied” by him during March 1942; or 

(2) If the seller supplied no such service during 
March 1942, his highest “offering price” for supply dur¬ 
ing that month: 

The “highest price charged during March 1942” shall 
be the highest price charged by the seller during such 
month to a “purchaser of the same class.” 

Provided, however, That if the seller did not supply 
the service to be priced, and had no offering price for 
such service, to a purchaser of the same class, it shall be 
the highest price charged by the seller to a purchaser of 
a different class, adjusted to reflect the seller’s custom¬ 
ary differential between the two classes of purchasers; 
and 

Provided, further. That if, prior to April 1, 1942, the 
seller raised his prices for the supply of a service to his 
classes of purchasers generally, and if, during March 
1942, he supplied such service at the higher price to at 
least one class of purchasers, the highest price charged 
during March 1942 for each class of purchaser— 



(i) To which the service was not supplied during 
March 1942 at the higher price, and 

(ii) To which the service was not supplied during 
March 1942 at a lower price after the price rise, unless 
supplied pursuant to a firm commitment entered into 
before such price rise shall be the seller’s highest offering 
price for supply to such class of purchaser during March 
1942, or, if he had no such offering price for supply, to 
a particular class of purchaser during March 1942 the 
highest price charged by the seller during March 1942 
to a purchaser of a different class, adjusted to reflect the 

i 

seller’s customary differential between the two classes 
of purchasers. 

No seller shall evade any of the provisions of this 
Maximum Price Regulation No. 165, as amended, by 
changing his customary allowances, discounts or other 
price differentials. 

No seller shall require any purchaser, and no pur¬ 
chasers shall be permitted to pay a larger proportion of 
transportation costs incurred in the supply of any serv¬ 
ice, than the seller required purchasers of the same class 
to pay during March 1942 in sales of the same or similar 
types of service. 

Similar Services 

One service shall be deemed similar to another service 
if the first has the same use and purpose as the second 
and belongs to a type which would ordinarily be sup¬ 
plied for the same or substantially the same price. 

(f) The term “service” as used in this regulation 
includes any commodity or article sold in connection 
with the sale of a particular service. 

* * * * * 

§ 1499.108. Base-period records and reports. Every 
person selling services for which, upon sale by that per¬ 
son, maximum prices are established by Maximum 
Price Regulation No. 165 as amended shall: 

(a) Preserve for examination by the Office of Price 
Administration all his existing “records” relating to fhe 



prices which he charged, the rates, or the pricing meth¬ 
ods and charges which he used for such of those services 
as he supplied during March 1942, or during the appli¬ 
cable base period, his offering prices for supply of such 
services during such month, or period, and an appropri¬ 
ate description and identification of such services; 

(b) Prepare on or before September 1, 1942, to the 
full extent of all available information and records and 
thereafter keep for examination by any person during 
ordinary business hours, a statement showing: 

(1) The highest prices which he charged for services 
supplied during March 1942 for which prices were regu¬ 
larly quoted in that month together with an appropriate 
description and identification of such services; 

(2) The rate, if any, or the pricing method and 
charges, if any, regularly used during March 1942; and 

(3) All his customary allowances discounts and other 
price differentials in effect during March 1942. 

A duplicate of this statement shall be filed on or be¬ 
fore September 10, 1942, with the appropriate “War 
Price and Rationing Board of the Office of Price Admin¬ 
istration.” 

***** 

(f) All statements required by this § 1499.108 must 
be signed by the seller personally (or if the seller is a 
partnership, by a partner, or if a corporation, or an asso¬ 
ciation, by a duly authorized officer). ' * * * 

§ 1499.116 Definitions and explanations, (a) When 
used in Maximum Price Regulation No. 165 as 
amended: 

***** 

(12) “Rental” means any leasing of a commodity 
except where the lease is a substitute for a conditional 
sale, chattel mortgage, or other security device in con¬ 
nection with an installment sale, or except where the 
lease contains a provision giving the lessee an option 
to buy the leased commodity at a stipulated price from 


which all or a portion of the payments made as rent 
are to be deducted. 

• * * * * 

(15) “Sell” includes sell, rent, supply, dispose barter, 
exchange, transfer, and deliver, and contracts and offers 
to do any of the foregoing. The terms “sale,” “selling,” 
“sold,” “seller,” “buy,” “purchase” and “purchaser” 

shall be construed accordingly. 

* * * * # 

(17) “Service” shall include any and all of those serv¬ 
ices listed in § 1499.101 (c), and shall include any com¬ 
modity or article sold in connection with the sale of a 
particular service. 

3. The pricing provisions of Revised Maximum Price Regu¬ 
lation No. 165 read in part as follows: 

§ 3. Prices previously established. This regulation 
supersedes Maximum Price Regulation No. 165 as 
amended—Services (MPR 165) and the General Max¬ 
imum Price Regulation (GMPR), insofar as the GMPR 
dealt with services now covered by this regulation, j 

Since this regulation keeps certain of the basic pricing 
provisions of MPR 165 and the GMPR, many of your 
maximum prices under this regulation will be the same 
as those you properly established under MPR 165 and 
the GMPR. | 

In addition all supplementary regulations, supple¬ 
mentary service regulations, or orders issued by OP A 
under MPR 165 or the GMPR and prices established 
thereunder, and prices previously approved by OPA 
under paragraph (c) and (d) of § 1499.102 of MPR 165, 
remain in effect under this regulation. 

However, the following maximum prices must be re¬ 
determined, since the methods by which they were de¬ 
termined under MPR 165 and the GMPR have been 
eliminated in this regulation: prices based on similarity 
to another service; prices based on your competitor’s 
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offering price, and prices determined by adjusting differ¬ 
entials between classes of purchasers. 

§ 4. General pricing provisions. In determining your 
maximum price, use the first of the following provisions 
which applies to you. Your maximum price shall be: 

(a) The highest price at which you supplied the same 
service in March 1942 to a purchaser of the same class. 
If, however, in March 1942 you used a rate or a pricing 
method to determine your price, you may continue to 
use your highest March 1942 rate or pricing method 
(using your highest March 1942 charges) to determine 
your maximum price for the same service, to a purchaser 
of the same class. 

(b) The highest price at which you offered to supply 
the same service for supply in March 1942 to a purchaser 
of the same class, if you did not actually supply it in that 
month, or a price resulting from application of your 
highest March 1942 rate or pricing method (using your 
highest March 1942 charges to a purchaser of the same 
class) which would, by your usual trade practice, have 
been used by you had you supplied the service in that 
month. 

(c) The maximum price of your closest competitor for 

the same service to a purchaser of the same class, if you 
did not actually supply it or offer it for supply in March 
1942 to any purchaser * * *. 

4. The pertinent provisions of Maximum Price Regulation 
No. 571, and of the Statement of Considerations therefor, read 
as follows: 

Article 1—Explanation of the Regulation. 

Section 1. General statement. The purpose of this 
regulation is to establish maximum prices for the lease 
or rental of “commercial motor vehicles.” Generally the 
rental of a “commercial motor vehicle” does not include 
the furnishing of a driver and except as hereinafter pro¬ 
vided in section 2, the rental of a “commercial motor 
vehicle” with driver is covered as a transportation service 


by the General Maximum Price Regulation of any ap¬ 
plicable regulation subsequently issued. I 

Section 2. Services covered —(a) Gemral Applica¬ 
bility. This regulation applies to the lease or rental, 
without driver, except as hereinafter provided, of the 
types of “commercial motor vehicles” defined in section 

3 (d). j 

* * * * * 

i 

(e) Exceptions. This regulation shall not apply to: 

(1) The rental or lease of any dump truck used on 
construction or road maintenance projects. 

(2) Any transaction which is a sale of a “commercial 

motor vehicle,” as in the case of a lease which is a sub¬ 
stitute for a conditional sales contract, and in connec¬ 
tion with which" no maintenance or operating services 
are furnished. However, a lease containing an option 
to purchase is subject to the provisions of this regula¬ 
tion. j 

(3) Any service which has been classified by aj mu¬ 
nicipal, state, or federal regulatory body as a for^hire 
carrier service. 

(4) Leasing of trucks between carriers pursuant to 
directions of the Office of Defense Transportation ujnder 
the provisions of the Administrative Order 0. D. % 10, 
issued March 10. 1944, General Order 0. D. T. 3 Re¬ 
vised, as amended March 10, 1944, and General Order 
0. D. T. 17, amended March 10, 1944. 

Section 3. Definitions. As used in this regulation. 

***** 

(d) “Commercial motor vehicle” means any passenger 
automobile, funeral car, hearse, taxicab, bus, truck, 
tractor, trailer, or semi-trailer or any combination 
thereof propelled or drawn by mechanical power and 
constructed for the purpose of transporting property or 
persons.” 

* * * * * 

Sec. 16. Relation to other regulations. This regula¬ 
tion supersedes the General Maximum Price Regulation 



and Revised Maximum Price Regulation 165 with re¬ 
spect to all services covered by this regulation.* 

The official Statement of Considerations for MPR 571 stated 
in part as follows (OPA Service, Desk Book, “General,” p. 
80,331): 

This regulation establishes maximum prices for the 
rental of taxicabs, passenger cars, funeral cars, hearses, 
buses, trucks, tractors, trailers, semi-trailers and any 
combinations thereof. 

The regulation is a segregation and restatement of the 
maximum price provisions relating to charges for the 
rental of commercial motor vehicles, whose maximum 
prices heretofore were determined under MPR 165 or 
RMPR 165. Issuance of this separate regulation de¬ 
voted exclusively to this particular subject matter is 
designed to facilitate administrative actions, to promote 
compliance, and, in general, to make price control in 
this field more effective than has been feasible under 
MPR 165—Services, which covers a wide field of un¬ 
related services. 

* The basic pricing provisions, as in the preceding Regulations, establish 
the March 1942 “base date” or “freeze” (Sec. 4).. Provision is also mad© 
for adjustments (Sec. 13), and records and reports (Sec. 15). 
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1 Filed Aug 25 1944 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


Civil Action No. 25646. 


CHESTER BOWLES, Administrator, Office of Price Ad¬ 
ministration, Second and C Streets, S. W., Washing¬ 
ton, D. C., Plaintiff, 

v. 

MR. FRED R. REEVES, 322 Division Avenue, N. E., 
Washington, D. C., Defendant. 

Complaint for Injunction and Treble Damages Under Pro¬ 
visions of Emergency Price Control Act of 1942. 

1. Jurisdiction of this action is conferred upon the Court 
by Section 205(c) of the Emergency Price Control Act of 
1942. 

2. Plaintiff, Chester Bowles, is the Administrator of the 
Office of Price Administration with offices at Federal Office 
Building No. 1, Second and C Streets, S. W., Washington, 
D. C. 

3. Defendant is (an individual) maintaining a place of 
business and doing business within the District of 
Columbia. 

4. Defendant is, and has been for many months prior to 
the institution of this action, the owner of one or more 
taxicabs which (he) rents to cab drivers at a certain sum of 
money per day or other convenient period of time, for the 
use of said cab drivers in their trade or business of trans¬ 
porting passengers for hire in the District of Columbia. 

5. Pursuant to the authority contained in the provisions 
of Section 2(a) of the Act, the Price Administrator hereto¬ 
fore, and more than one year prior to the institution of this 
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action, issued regulations establishing maximum prices for 
rental charges for certain commodities, including rental 
rates or charges for taxicabs to drivers for use in the 
course of trade or business, which regulations as amended 
have been at all times since the dates of their issuance in 
full force and effect. 

6. Defendant has violated the Emergency I^rice 
2 Control Act of 1942, as amended, and the regulations 
issued by virtue of its provisions, in the following 
particulars: 

(a) Defendant has failed and neglected to prepare, and 
keep for examination by any person during ordinary busi¬ 
ness hours, a statement of his maximum rates or charges 
for the rental of taxicabs as aforesaid. 

(b) Since, to wit, August 1, 1943 defendant has rented 

taxicabs to cab drivers for use in the course of said drivers’ 

l 

trade or business at prices in excess of defendant’s lawful 
ceiling prices. Plaintiff avers on information and belief 
that said overcharges amount to $700. 

7. Unless restrained defendant will continue these vio¬ 
lations. 


Wherefore, plaintiff demands: i 

i 

1. A permanent injunction and an injunction pendente 
lite directed to the defendant, requiring and directing him 
to prepare forthwith, and keep for examination by any 
person during ordinary business hours, a complete state¬ 
ment of his lawful maximum rates or charges for the rental 
of taxicabs, and to submit a copy thereof immediately upon 
completion thereof to the Price Specialist of the Office of 
Price Administration, District of Columbia Office, 5601 
Connecticut Avenue, N. W., Washington, D. C. 

2. A permanent injunction and an injunction pendente 
lite directed to the defendant, restraining him from rent¬ 


ing, or offering to rent, taxicabs at rates or charges in 


excess of defendant’s lawful maximum rates or charges as 


established by the regulations. 





4 


3. Judgment in the sum of $2,100, which sum is three 
times the amount of the estimated overcharges. 

4. Such other and further relief as is just. 

JOHN L. LASKEY. 

CARL W. BERUEFFY, 

GRAHAME WALKER, 

Attorneys for plaintiff, 

Office of Price Administration, 
5601 Connecticut Avenue, N. W., 
Washington, D. C. 

*••••*#•#* 

3 Filed Aug 25 1944 

Interrogatories To Be Answered By The Defendant. 

1. Did you rent one or more taxicabs to a driver or 
drivers at any time during the month of March 1942 t 

2. If not, when did you first rent a taxicab to a driver for 
the transportation of passengers in the District of 
Columbia? 

3. Have you rented taxicabs to a driver or drivers con¬ 
tinuously since the date shown in your answer to Questions 
No. 1 or 2? If your answer to the foregoing is “No” 
during what period or periods of time did you fail to rent 
a taxicab or taxicabs? 

4. If you rented taxicabs in March of 1942, how many 
taxicabs did you rent to drivers, what were the makes and 
models (including the model years) and what was the 
rental rate or charge you obtained for each? 

5. Have you increased your rental charges since March 
1942? If so, give dates and amounts of increases. 

6. What is the basis upon which you determined your 
maximum rental rates or charges for the taxicabs rented 
or offered for rent by you to cab drivers during the year 
next preceding the service of these interrogatories upon 
you? 
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7. What unit of time (hour, half-day, day, week, month, 
etc.) do you use as a basis for rental rates or charges for 
your taxicabs? 

8. (a) How many different taxicabs have you rented to 
drivers during the past twelve months, and what is: the 
make, model and year of each? (b) How many units of 
time, as defined in your answer to Question No. 7, did you 
rent each taxicab to a driver during the past twelve 
months? (c) At what rate per unit of time did you rent 

each taxicab? 

4 9. What has been your highest rental rat'e or 

charge, per unit of time as defined in your answer to 
Question No. 7, for each different taxicab rented by you to 
a driver during the past year? 

10. Have you at any time entered into written contracts 
or agreements with the drivers to whom you have rented 
taxicabs ? 

i 

11. To what extent and in what manner do you reserve 
or assert a right to exercise control over the drivers to 
whom you rent taxicabs ? 

12. Has the contractual relationship between you and 
the drivers to whom you have supplied taxicabs been 
altered in any respect during the past three years? 

13. If the answer to Question No. 12 is in the affirmative, 
in what respects has the relationship been altered and on 
what date or dates? 

14. Have you ever asserted that the drivers to whom you 

have supplied taxicabs were not your employees, for the 
purpose of, or in the course of, contesting or denying the 
validity of any claim by any person or by any department 
of the government of the District of Columbia or of the 
United States? j 

15. If the answer to Question No. 14 is in the affirmative, 

upon what occasion and in what legal proceedings did you 
make that assertion ? i 


To: Mr. Fred R. Reeves etc. 

You are hereby notified that in accordance with Rule 33 


of the Federal Rules of Civil Procedure you are required 


i 

i 
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to answer the foregoing interrogatories separately and 
fully in -writing under oath, and serve a copy of such 
answers upon the attorneys for plaintiff within 15 days 
from the time of service of said interrogatories. 

JOHN L. LASKEY, 

CARL W. BERUEFFY, 

J. GRAHAME WALKER, 
Attorneys for Plaintiff, 

Office of Price Administration, 
5601 Connecticut Avenue, N. W. 
Washington, D. C. 

Personally served copy of the within Interrogatories on 
Fred R. Reeves, 8/26/44 

C. MICHAEL KEARNEY 
U. S. Marshal in and for the 
D. of C. 

By C. E. RAMEY 

Deputy U. S. Marshal 

• «•••##•*# 

5 Filed Sep 22 1944 

Motion to Dismiss the Complaint and To Quash The Inter¬ 
rogatories Attached Thereto . 

The defendant moves the Court as follows: 

1. To dismiss the action because the complaint fails to 
state a claim against defendant upon which relief can be 
granted. 

2. To dismiss the action on the grounds: (a) that the 
defendant is engaged in the business of a public utility 
and a common carrier within the District of Columbia and 
is expressly exempted from the provisions of the Emer¬ 
gency Price Control Act of 1942 and any lawful regulations 
issued pursuant thereto; and (b) the Public Utilities Com¬ 
mission of the District of Columbia is the duly constituted 
legal agency or authority, having regulatory jurisdiction 
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over the business of, and rates to be charged by, the de¬ 
fendant. 

3. To quash the interrogatories because: (a) They Were 
served on defendant before answer to the complaint,| and 
without leave of Court having been first obtained, (b) The 
plaintiff has no authority or jurisdiction over the defend¬ 
ant, (c) The answer to the interrogatories may tend to self¬ 
incrimination under the Emergency Price Control Act of 
1942 and defendant specifically claims the privilege of not 
replying thereto, (d) In any event that the defendant be 
relieved of the obligation of answering the interrogatories 
pending disposition of this motion. 

/s/ WALTER M. B ASTI AN, 
/s/ A. K. SHIPE, 

1029 National Press Building, 
Washington 4, D. C. j 
Attorneys for defendant. 

• * * * s * * * • * * 

G Filed Dec 11 1944 

Opinion of Justice Matthew F. McGuire. 

The bald question raised here is whether or not the rental 

i 

or hire charged by owners of taxicabs in the District of 
Columbia, to the drivers who operate them is subject to 
regulation under the provisions of the Emergency Price 
Control Act of 1942 as amended. 

Both cab owners and hirer or driver under the provisions 
of Distict law are common carriers and therefore public 
utilities, but there is no evidence that the Public Utilities 
Commission of the District of Columbia has ever taken into 

i 

consideration such rental or hire charges in fixing the 
rates for common carriage. 

The owners however contend despite this, they are com¬ 
mon carriers, and that the Price Control Act referred to 
above specifically exempts them from its provisions.— 


I 
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Apart from that however the renting carriers are not com¬ 
mon carriers within the purview of the Act. They perform 
no transportation service for hire—nor do they hold them¬ 
selves out as doing so—they rent their cabs to individual 
drivers. Their business despite their recognition as com¬ 
mon carriers under District law is the business of hiring 
out or renting out vehicles to be used by others for common 
carriage. 

To hold otherwise would be to place them in an 

7 immunized field of activity subject to no regulation 
whatsoever and amount in effect to the granting of 

a license in the nature of a special privilege to a special 
group to exact as much as the traffic will bear from other 
members of the same group—not so privileged—because 
the rates drivers charge the riding public are fixed by the 
Public Utilities Commission. 

The Price Control Act is not only remedial but plenary 
and its purposes clearly defined. 

The motions to dismiss will be denied. With reference 
to the alleged peculiar status of Airport Transport Inc. 
and its drivers that is a matter of defense on the merits. 

The objections raised by Counsel in the so-called Dali 
and related cases are without merit and overruled. 

/s/ MATTHEW F. McGUIKE, 
Associate Justice. 

December 11, 1944. 

• ••••••••* 

8 Filed Jan 8 1945 

Order Overriding Motion to Dismiss. 

This matter came before the Court at this term upon the 
defendants’ motion to dismiss the complaint filed herein, 
and was argued by counsel, and thereupon, upon consider¬ 
ation thereof, it is by the Court this 8 day of January, 1945 
Ordered that the motion be, and the same is hereby, over¬ 
ruled ; and it is 
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Further Ordered that copies of this order with mimeo¬ 
graphed signature of the Court may be filed in each of the 
actions the numbers of which appear above. 

MATTHEW F. McGUIRE, j 

Justice. | 

• • • • • • • • #|# 

9 Filed Jan 12 1945 

| 

Stipulation In Re Application for Allowance of j 

Special Appeal. i 

It is hereby stipulated and agreed by and between the 
parties hereto by their attorneys, that the final disposition 
by the United States Court of Appeals for the District of 
Columbia of an application for allowance of special appeal 
by Fred R. Reeves, defendant in Civil Action No. 25646 
shall be binding upon the defendants in the above numbered 
Civil Actions to the same extent and with the same effect 
as if the said defendants in said above numbered Civil 
Actions had noticed and filed applications for allowances 
of special appeals therein. 

That pending final disposition of the special appeal in 
said Civil Action No. 25646, the defendants in the above 
numbered cases, as well as the defendant in said Civil 
Action No. 25646, shall not be required to plead over, nor 
to file answers or objections to the interrogatories pro¬ 
pounded of them by the plaintiff. 

That conformed copies of this stipulation may be filed in 
each of the actions, the numbers of which are hereinabove 
stated. 

/s/ J. GRAHAME WALKER, 
/s/ WALTER M. BASTIAN, 
/s/ A. K. SHIPE, 

National Press Building, 

Approved: Attorneys for Defendants. 

/s/ MATTHEW F. McGUIRE, 

Justice. i 

j 

January 12, 1945. 

i 

! 

i 
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• • • * • * • • • * 

10 Filed Jan 12 1945 

Notice of Intention to Apply for Allowance of 
Special Appeal. 

Notice is hereby given this 12th day of January, 1945 
that the defendant Fred R. Reeves hereby intends to apply 
for allowance of a special appeal to the United States 
Court of Appeals for the District of Columbia from the 
order of this Court entered on the 8th day of January, 
1945, in favor of the plaintiff Chester Bowles, against said 
defendant. 

/s/ WALTER M. BASTIAN, 
/s/ A. K. SHIPE, 

National Press Building, 
Washington, D. C. 

Attorneys for defendant. 

11 Filed Mar 3 1945 

Order. 

On consideration of petitions for allowance of special 
appeals in the above entitled cases, It is 
Ordered by the Court that special appeals from the 
order of the District Court entered January 8, 1945, in 
these causes be, and they are hereby, allowed; and that the 
cases be consolidated and set down for hearing in March. 
Briefs of appellants to be filed on or before March 10, 1945. 

Per curiam. 

UNITED STATES COURT OF 
APPEALS FOR THE DIS¬ 
TRICT OF COLUMBIA. 

Filed Mar 2 1945 
JOSEPH W. STEWART, 

Clerk. 

(Seal) Dated March 2, 1945. 
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13 Filed Aug 25 1944 

In the District Court of the United States for the District 

of Columbia 

i 

Civil Action No. 25545 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, Second and C Streets, S. W., Washington, t). C., 
Plaintiff, 

v. 

John H. Bradley, 1803 Ingleside Terrace, N. W., Wash¬ 
ington, D. C., Defendant. I 

Complaint for Injunction and Treble Damages Under Pro¬ 
vision of Emergency Price Control Act of 1942 L 

1. Jurisdiction of this action is conferred upon the Court 

by Section 205(c) of the Emergency Price Control Act of 
1942. I 

2. Plaintiff, Chester Bowles, is the Administrator of the 
Office of Price Administration with offices at Federal Office 
Building No. 1, Second and C Streets, S. W., Washington, 
D. C. 

3. Defendant is an individual maintaining a place of busi¬ 
ness and doing business within the District of Columbia. 

4. Defendant is, and has been for many months prior to 
the institution of this action, the owner of one or more taxi¬ 
cabs which he rents to cab drivers at a certain sum of monev 

i •> 

per day or other convenient period of time, for the use of 
said cab drivers in their trade or business of transporting 
passengers for hire in the Distict of Columbia. 

5. Pursuant to the authority contained in the provisions 
of Section 2(a) of the Act, the Price Administrator hereto¬ 
fore, and more than one year prior to the institution of this 
action, issued regulations establishing maximum pricey for 
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rental charges for certain commodities, including rental 
rates or charges for taxicabs to drivers for use in the course 
of trade or business, which regulations as amended 
14 have been at all times since the dates of their issu¬ 
ance in full force and effect. 

6. Defendant has violated the Emergency Price Control 
Act of 1942, as amended, and the regulations issued by vir¬ 
tue of its provisions, in the following particulars: 

(a) Defendant has failed and neglected to prepare, and 
keep for examination by any person during ordinary busi¬ 
ness hours, a statement of his maximum rates or charges 
for the rental of taxicabs as aforesaid. 

(b) Since, to wit, August 1, 1943 defendant has rented 
taxicabs to cab drivers for use in the course of said drivers’ 
trade or business at prices in excess of defendant’s lawful 
ceiling prices. Plaintiff avers on information and belief 
that said overcharges amount to $5,000. 

7. Unless restrained defendant will continue these viola¬ 
tions. 

Wherefore, plaintiff demands: 

1. A permanent injunction and an injunction pendente 
lite directed to the defendant, requiring and directing him 
to prepare forthwith, and keep for examination by any per¬ 
son during ordinary business hours, a complete statement 
of his lawful maximum rates or charges for the rental of 
taxicabs, and to submit a copy thereof immediately upon 
completion thereof to the Price Specialist of the Office of 
Price Administration, District of Columbia Office, 5601 Con¬ 
necticut Avenue, N. W., Washington, D. C. 

2. A permanent injunction and an injunction pendente 
lite directed to the defendant, restraining him from rent¬ 
ing, or offering to rent, taxicabs at rates or charges in ex¬ 
cess of defendant’s lawful maximum rates or charges estab¬ 
lished by the regulations. 
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j 


3. Judgment in the sum of $15,000, which sum in three 
times the amount of the estimated overcharges. 

4. Such other and further relief as is just. 

/s/ JOHN L. LASKEY 
/s/ CARL W. BERUEFFY 
/s/ J. GRAHAME WALKER 

i 

Attorneys for plaintiff 
Office of Price Administration 
5601 Connecticut Avenue, N H W., 
Washington, D. C. 

i 

• # • • * * • • • i * 

17 Filed Oct 16 1944 

i 

Motion to Dismiss Complaint 

(Address of Defendant: 1803 Ingleside Terrace, N. W.) 

The defendant moves to dismiss the Complaint because it 
fails to state a claim against him upon which relief can be 
granted. 

WHIITEFORD, HART & CARMODY 

By /s/ JOHN J. WILSON 

Attorneys for Defendant 
815 Fifteenth Street, N. W. 

Of Counsel: ALDEN W. HOAGE 
1735 14th St. N. W.i 

• • * » # • • # • • 


i 

! 

i 
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24 Filed Aug 25 1944 

In the District Court of the United States for the District of 

Columbia 

Civil Action No. 25549 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, Second and C Streets, S. W., Washington ,D. C., 
Plaintiff, 

vs. 

William L. Driscoll, 23 Seaton Place, N. E., Washington, 

D. C., Defendant . 

Complaint for Injunction and Treble Damages Under Por- 
visions of Emergency Price Control Act of 1942 

1. Jurisdiction of this action is conferred upon the Court 
by Section 205 (c) of the Emergency Price Control Act of 
1942. 

2. Plaintiff, Chester Bowles, is the Administrator of the 
Office of Price Administration with offices at Federal Office 
Building No. 1, Second and C Streets, S. W., Washington, 
D. C. 

3. Defendant is (an individual) maintaining a place of 
business and doing business within the District of Co¬ 
lumbia. 

4. Defendant is, and has been for many months prior to 
the institution of this action, the owner of one or more 
taxicabs which (he) rents to cab drivers at a certain sum 
of money per day or other convenient period of time, for 
the use of said cab drivers in their trade or business of 
transporting passengers for hire in the District of Co¬ 
lumbia. 

5. Pursuant to the authority contained in the provisions 
of Section 2(a) of the Act, the Price Administrator hereto¬ 
fore, and more than one year prior to the institution of this 
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action, issued regulations establishing maximum prices for 
rental charges for certain commodities, including rental 
rates or charges for taxicabs to drivers for use in the course 
of trade or business, which regulations as amended have 
been at all times since the dates of their issuance in full 
force and effect. 

25 6. Defendant has violated the Emergency j Price 

Control Act of 1942, as amended, and the regulations 
issued by virtue of its provisions, in the following particu¬ 
lars: 

(a) Defendant has failed and neglected to prepare, and 
keep for examination by any person during ordinary busi¬ 
ness hours, a statement of his maximum rates or charges 
for the rental of taxicabs as aforesaid. 

(b) Since, to-wit, August 1, 1943 defendant has tfented 
taxicabs to cab drivers for use in the course of said drivers’ 
trade or business at prices in excess of defendant’s lawful 
ceiling prices. Plaintiff avers on information and belief 
that said overcharges amount to $5000. 

7. Unless restrained defendant will continue these vio¬ 
lations. 

Wherefore, plaintiff demands: 

1. A permanent injunction and an injunction pendente 
lite directed to the defendant, requiring and directing him 
to prepare forthwith, and keep for examination by any per¬ 
son during ordinary business hours, a complete statement 
of (his) lawful maximum rates or charges for the rental of 
taxicabs, and to submit a copy thereof immediately upon 
completion thereof to the Price Specialist of the Office of 
Price Administration, District of Columbia Office, 5601 
Connecticut Avenue, N. W., Washington, D. C. 

2. A permanent injunction and an injunction pendente 
lite directed to the defendant, restraining (hint) from rent¬ 
ing, or offering to rent, taxicabs at rates or charges in ex¬ 
cess of defendant’s lawful maximum rates or charges as 
established by the regulations. 
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3. Judgment in the sum of $15000, which sum is three 
times the amount of the estimated overcharges. 

4. Such other and further relief as is just. 

JOHN L. LASKEY 
CARL N. BERUEFFY 
J. GRAHAME WALKER 
Attorneys for plaintiff, 

Office of Price Administration 
5601 Connecticut Ave. N. W. 
Washington, D. C. 

• #•#•••••• 

29 Filed Sep 13 1944 

Motion to Dismiss 

Comes now the defendant, William L. Driscoll, by his 
attorney, James Shenos, and moves the Court to dismiss the 
complaint herein, and for reasons therefor states as fol¬ 
lows : 

1. That there is a lack of jurisdiction in this matter, in 
that, the plaintiff has no authority over the defendant. 

2. That the plaintiff has deliberately failed to meet its 
administrative requirements. 

3. That rentals of taxicabs from the owners to the drivers 
are not commodities for sale. 

4. That the violations herein alleged have no connection 
or bearing on the general public and livelihood thereof. The 
rates charged to the public for transportation have been 
and are specific and unalterable for the period alleged. 

5. That taxicab owners, as in the case of this defendant, 
are common carriers strictly under the jurisdiction of the 
Public Utilities Commission of the District of Columbia. 

6. And for other reasons. 

JAMES SHENOS /s/ 

Attorney for Defendant, 

501 Southern Building, 
Washington, D. C. 
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30 Filed Sep 16 1944 

Affidavit 

Edwin A. Glenn, being first duly sworn on oath deposes 
and says; that he is the Vice President and Business Agent 
of the United Taxicab Drivers and that he represents a 
large portion of the Taxicab Industry. That on August 11, 
1942, he requested Attorney Block, of the 0. P. A. to call a 
meeting of the Industry and to form an Industry Commit¬ 
tee and discuss the rentals. That on September 11, 1942, 
Attorney Block referred him to Attorney Swope, at 5601 
Connecticut Avenue, N. W.; that on September 12, 1942, he 
conferred with Mr. Swope and again requested a meeting be 
called at which time Mr. Swope told him that he was not 
sure the taxicabs were under the 0. P. A., or would come 
under the order. He submitted to Mr. Swmpe a table of 
the rentals of the Industry on September 14, 1942,! and 
again requested a meeting of the Industry. Subsequently 
thereto Attorney Swope called him and told him that the 
order did not cover taxicabs. On or about October 15, ^.943, 
he, with other officials of the Union, conferred with Attor¬ 
ney Blue of 0. P. A. at 5601 Connecticut Avenue, at which 
time Attorney Blue said that he was not sure the taxicabs 
were under the jurisdiction of 0. P. A., and that if he found 
the order (0. P. A. #165) covered taxicabs, he would call 
a meeting of the Industry, which Mr. Glenn requested 

31 at that time. That on April 21, 1944. a representa¬ 
tive of the 0. P. A. called at the Office of the Ufiion 

and advised that the 0. P. A. contemplated an attempt to 
enforce a rental ceiling on taxicabs at which time we again 
renewed a request for the meeting of the Industry. j 

Notwithstanding all the demands upon the 0. P. A. up to 
the present time there has never been such a meeting of the 
Industry. That taxicabs operate under the jurisdiction of 
the Public Utility Commission of the District of Columbia, 
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and that the 0. P. A. has failed to comply with the Act of 
Congress known as Emergency Price Control Act and its 
Amendments. 

EDWIN A. GLENN 

Subscribed and sworn to before me this 16th day of Sep¬ 
tember, 1944, 

THERESA M. TANGORA 
(Seal) Notary Public , D. C. 

My commission expires January 14, 1948. 


36 Filed Jan 12 1945 

Stipulation In Re Application for Allowannce for Special 

Appeal 

It is hereby stipulated and agreed by and between the 
parties hereto and their attorneys, that the final disposition 
by the United States Court of Appeals for the District of 
Columbia of an application for allowance of special appeal 
by William L. Driscoll, defendant in Civil Action No. 25549, 
shall be binding upon the defendants in the above numbered 
Civil Actions to the same extent and with the same effect 
as if the said defendants in said above numbered Civil Ac¬ 
tions had noticed and filed applications for allowance of 
special appeals therein. 

That pending final disposition of the special appeal in 
said Civil Action No. 25549, the defendants in the above 
numbered cases, as well as the defendant in said Civil Ac¬ 
tion No. 25549, shall not be required to plead over, nor to 
file answers or objections to the interrogatories propounded 
of them by the plaintiff. 



I 
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That conformed copies of this stipulation may be filed in 
each of the actions, the numbers of which are hereinabove 
stated. 

J. GRAHAME WALKER 
Attorney for Plaintiff. 


37 

Approved: 


JAMES SHENOS 
Attorney for Defendant. 


MATTHEW F. McGUIRE /s/ 

Justice. 

Jan 12, 1945. j 

• * • # • • # • • j * 

40 Filed Aug 25 1944 i 

In the District Court of the United States for the District 

of Columbia ! 

Civil Action No. 25604 

i 

Chester Bowles, Administrator, Office of Price Adminis¬ 
tration, Second and C Streets, S. W., Washington, D. C., 
Plaintiff, 

v. I 


Lynwood C. Fritter, 1735 - 14th Street, N. W., Washington, 

D. C., Defendant. 

Complaint for Injunction and Treble Damages Under Pro¬ 
visions of Emergency Price Control Act of 1942 

1. Jurisdiction of this action is conferred upon the Court 
by Section 205(c) of the Emergency Price Control Act of 
1942. 

2. Plaintiff, Chester Bowles, is the Administrator of the 
Office of Price Administration with offices at Federal Office 
Building No. 1, Second and C Streets, S. W., Washington, 
D. C. 

3. Defendant is an individual maintaining a place of busi¬ 
ness and doing business within the District of Columbia. 
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4. Defendant is, and has been for many months prior to 
the institution of this action, the owner of one or more taxi¬ 
cabs which he rents to cab drivers at a certain sum of money 
per day or other convenient period of time, for the use of 
said cab drivers in their trade or business of transporting 
passengers for hire in the Distict of Columbia. 

5. Pursuant to the authority contained in the provisions 
of Section 2(a) of the Act, the Price Administrator hereto¬ 
fore, and more than one year prior to the institution of this 
action, issued regulations establishing maximum prices for 
rental charges for certain commodities, including rental 
rates or charges for taxicabs to drivers for use in the course 
of trade or business, which regulations as amended have 
been at all times since the dates of their issuance in full 
force and effect. 

6. Defendant has violated the Emergency Price 
41 Control Act of 1942, as amended, and the regula¬ 
tions issued by virtue of its provisions, in the fol¬ 
lowing particulars: 

(a) Defendant has failed and neglected to prepare, and 
keep for examination by any person during ordinary busi¬ 
ness hours, a statement of his maximum rates or charges 
for the rental of taxicabs as aforesaid. 

(b) Since, to wit, August 1, 1943, defendant has rented 
taxicabs to cab drivers for use in the course of said drivers’ 
trade or business at prices in excess of defendant’s lawful 
ceiling prices. Plaintiff avers on information and belief 
that said overcharges amount to $5,000. 

7. Unless restrained defendant will continue these viola¬ 
tions. 

"Wherefore, plaintiff demands: 

1. A permanent injunction and an injunction pendente 
lite directed to the defendant, rquiring and directing him 
to prepare forthwith, and keep for examination by any 
person during ordinary business hours, a complete state¬ 
ment of his lawful maximum rates or charges for the rental 
of taxicabs, and to submit a copy thereof immediately upon 
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completion thereof to the Price Specialist of the Office of 
Price Administration, District of Columbia Office, 5601 
Connecticut Avenue, N. W., Washington, D. C. 

2. A permanent injunction and in injunction pendente 
lite directed to the defendant, restraining him from renting, 
or offering to rent, taxicabs at rates or charges in excess 
of defendant’s lawful maximum rates or charges as estab¬ 
lished by the regulations. 

i 

3. Judgment in the sum of $15,000, which sum is three 
times the amount of the estimated overcharges. 

4. Such other and further relief as is just. 

JOHN L. LASKEY, ! 

CARL W. BERUEFFY, j 

J. GRAHAME WALKER, j 

Attorneys for Plaintiff, 

Office of Price Administration 
5601 Connecticut Avenue, N. W. 
Washington, D. C. j 

• • # • • # * • *!# 

44 Filed Sep 30 1944 

Motion to Dismiss Complaint. j 

The defendant moves the Court as follows: 

1. To dismiss the action because the Complaint fails to 
state a claim against defendant upon which relief can be 
granted. 

2. To dismiss the action because the defendant is engaged 

in the business of a public utility and a common carrier 
within the District of Columbia and is expressly exempted 
from the provision of the “Emergency Price Control Act 
of 1942” and any lawful regulations issued pursuant 
thereto and the Public Utilities Commission of the District 
of Columbia is the duly constituted legal agency or author¬ 
ity, having regulatory jurisdiction over the business of, 
and rates to be charged by, the defendant. j 
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3. To dismiss the action because the relationship between 
the defendant, as the owner of taxicabs and the drivers to 
whom he rents said taxicabs, is one of employer and em¬ 
ployee, and is expressly exempted from the provisions of 
the Emergency Price Control Act of 1942 and any lawful 
regulations issued pursuant thereto. 

LEO A. ROVER, 

Southern Building, 
Washington 5, D. C., 

Attorney for Defendant. 





